Decision  #90-007 


DECISION 


The  Human  Rights  Code,    1981,   S.O.   1981,   c.53,   as  amended. 


In  the  matter  of  the  Complaint  made  by  Flora  Dudnik,  Ron 
Likhterman  and  Jean  Likhterman  (infants  by  their  guardian, 
Flora  Dudnik)  dated  July  14,  1987  (amended  February  9,  1988 
and  July  21,  1988)  alleging  discrimination  in  accommodation 
on  the  basis  of  family  status  and  age  against  York  Condominium 
Corporation  No.  216  and  its  directors,  George  Munroe,  R. 
Glowacki,  G.  Patterson,  H.  Thomson,  and  P.  Hart  and  Nick 
Kaloger,  Property  Manager; 
and 

In  the  matter  of  the  Complaint  made  by  Rosa  Constance 
Cryderman  and  Constance  Erica  Cryderman  (an  infant  by  her 
guardian  Rosa  Constance  Cryderman)  dated  August  7,  1987 
(amended  February  16,  1988  and  May  9,  1988  and  July  23,  1988) 
alleging  discrimination  in  accommodation  on  the  basis  of 
family  status  and  age  against  York  Condominium  Corporation  No. 
229  and  its  directors,  B.  E.  Cassidy,  A.  Kell,  H.  Wheatly,  H. 
Tucker,  and  W.  Comartin; 
and 

In  the  matter  of  the  Complaint  made  by  Berta  Kogan,  Eva  Kogan 
and  Roland  Kogan  (infants  by  their  guardian,  Berta  Kogan) 
dated  October  28,  1987  (amended  February  11,  1988  and  July  21, 
1988)  alleging  discrimination  in  accommodation  on  the  basis 
of  family  status  and  age  against  Metropolitan  Toronto 
Condominium  Corporation  No.  551  and  its  directors  and 
officers,  B.  Collins,  B.  Potashner,  J.  Tessis,  M.  Usakovsky, 
H.  Fisher,  N.  Green,  H.  Reisler,  L.  Tohn  and  E.  Moses; 
and 

In  the  matter  of  the  Complaint  made  by  Lana  Salmon  and  Kwame 
Salmon  (an  infant  by  his  guardian  Lana  Salmon)  dated  January 
28,  1988  (amended  April  12,  1988  and  July  21,  1988)  alleging 
discrimination  in  accommodation  on  the  basis  of  family  status 
and  age  against  Metropolitan  Toronto  Condominium  Corporation 
No.  624  and  its  directors,  R.  Jackson,  M.  Danaher,  T.  Carlos, 
N.  Whittaker  and  Rex  Atkins,  and  Peggy  Meechamr  Property 
Manager; 
and 

In  the  mater  of  the  Complaint  made  by  George  Ramdial  dated 
January  27,  1988  (amended  April  18,  1988  and  July  22,  1988) 
alleging  discrimination  because  of  an  infringement  of  the 
right  to  contract  on  the  basis  of  family  status  of  another 
person,  Lana  Salmon,  and  because  of  the  age  of  her  son,  Kwame 
Salmon,  and  because  of  an  infringement  of  his  right  to  refuse 
to  infringe  the  right  of  another  without  reprisal,  against 
Metropolitan  Toronto  Condominium  Corporation  No.  624  and  its 
directors,  R.  Jackson,  M.  Danaher,  T.  Carlos,  N.  Whittaker  and 
Rex  Atkins,  and  Peggy  Meecham,  Property  Manager. 


1  t 

f 


Before:  Peter  A.  Cumming 

Paula  Knopf 
Ian  Springate 

as  a  Board  of  Inquiry 


Appearances : 


Mr.  David  Moore  and 
Mr.  John  M.  Rattray 


Counsel  for  Commission 


Mr.  Charles  Campbell 


Counsel  for  Complainant 
Lana  Salmon 


Mr.  D.  W.  Kent  Counsel  for  Complainants 

Rosa  Constance  Cryderman 
and  Constance  Erica 
Cryderman 

Mr.  Michael  Spears  and      Counsel  for  Respondent 
Ms.  E.  Montizambert  York  Condominium 

Corporation  No.  216 
and  York  Condominium 
Corporation  No.  229 
and  their  Directors  and 
Officers 


Ms.  Joyce  Harris, 

Mr.  Howard  Winkler,  and 

Ms.  Kim  Beatty 


Counsel  for  Respondents 
Metropolitan  Toronto 
Condominium  Corporation  No. 
551  and  Metropolitan 
Toronto  Condominium 
Corporation  No.  62  4  and 
their  Directors  and 
Officers 


Contents 


Page 


1.  Introduction  1 
Preliminary  And  Procedural  Issues 

2.  The  First  Preliminary  Issue:  Jurisdiction  Of  A 

Board  Of  Inquiry  Within  Section  52(1)  Of 

The  Canadian  Charter  Of  Rights  And  Freedoms  3 

3.  Second  Preliminary  Issue:  Directors  As  Individual 

Respondents  5 

4 .  Issues  In  Respect  Of  Subpoenae  Duces  Tecum  And  The 

Canadian  Charter  Of  Rights  And  Freedoms 

(a)  Introduction  7 

(b)  (i)       Section  7  Of  The  Charter  10 

(ii)  Section  8  Of  The  Charter  12 

(iii)  Section  9  Of  The  Charter  15 

(iv)  Section  11  Of  The  Charter  .  16 

(v)  Section  15  Of  The  Charter  17 

5.  Issue  In  Respect  Of  Subpoena  In  Respect  Of  Chief 

Commissioner,  Ontario  Human  Rights  Commission  18 

The  Evidence 

6.  The  Evidence  Of  The  Complainants  27 

7.  The  Situation  Of  The  Individual  Owners  Testifying 

For  The  Respondents  3  3 

8.  The  Condominium  Act'  41 

9.  The  Adult-Only  Restrictions  44 

10.  Evidence  As  To  Available  Housing  Supply  And  Related 

Matters  47 

The  Law 

11.  Interpretation  Of  The  Human  Rights  Code,  1981  58 

12.  Legislative  History  59 

13.  Interpretation  Of  The  Meaning  Of  "Family  Status"  67 


14.  Unlawful  Discrimination  Because  Of  Family  Status 

In  Contravention  Of  Section  2(1),    3  And  3  Of 

The  Code  7  4 

15.  "Age"  Discrimination  79 

16.  Section  10  Of  The  Human  Rights  Code,   1981  88 

17.  Allegation  As  To  Unlawful  Discrimination  Because  Of 

Sex  In  Respect  Of  The  Complaint  Of  Lana  Salmon  90 

18.  Allegation  Of  Unlawful  Discrimination  Because  Of 

"Reprisal"  In  Respect  Of  The  Complaint  Of 

George  Ramdial  91 

19.  Remedies  91 
ORDER  100 


-  ■  -  I 


1 .  Introduction. 

The  several  Complaints  before  this  Board  of  Inquiry  raise 
issues  of  first  instance.  The  evidence  at  the  hearing  was 
extensive,  comprising  twenty-seven  volumes  and  one  hundred  and 
sixty-four  exhibits.  Specifically,  the  Complaints  allege  as  the 
main  substantive  issue,  a  breach  of  sections  2(1)  and  8  of  the 
Human  Rights  Code.  1981  S.O.,  1981  c.  53,  as  amended,  (the  "Code"). 
The  Complaints  allege  that  the  Respondent  condominium  corporations 
unlawfully  discriminate  in  contravention  of,  sections  2(1)  and  8  of 
the  Code  because  they  deny  a  right  to  equal  treatment  with  respect 
to  accommodation  without  discrimination  because  of  "family  status". 
That  is,  families  with  children  under  a  certain  age  are  prohibited 
from  residing  in  such  condominiums,  because  of  what  are  called 
'adult-only'  restrictions. 

The  Complaints  also  allege  discrimination  on  the  basis  that 
the  Complainants 1  right  to  contract  on  equal  terms  without 
discrimination  because  of  family  status  was  infringed  in 
contravention  of  sections  3  and  8  of  the  Code.  In  addition,  the 
Ramdial  Complaint  (Exhibits  #7  and  #35)  includes  the  allegation 
that  sections  7  and  8  of  the  Code  were  infringed  because  he  refused 
to  infringe  the  rights  of  Ms.  Salmon  and  her  son,  and  suffered  a 
reprisal  for  so  doing. 

The  Complainants  all  claim  that  this  is  unlawful 
discrimination.  As  there  appears  from  the  evidence  to  be  a  number 
of  'adult-only'  condominium  complexes  in  Ontario,  the  resolution 
of  this  issue  would  seem  to  have  significant  ramifications. 
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As  well,  the  Complaint  (Exhibit  #4,  as  amended,  Exhibits  #9, 
#10  and  #21)  of  Constance  Erica  Cryderman,  a  child,  by  her 
litigation  guardian  and  her  mother,  Rosa  Constance  Cryderman,  the 
owner  of  a  condominium,  alleges  in  the  alternative,  unlawful 
discrimination  because  of  age.  The  Crydermans  were  the  only 
Complainants  in  the  first  instance  to  allege  "age"  discrimination. 

The  "age"  ground  in  turn  raises  another  issue  of  first 
instance. 

"Age"  is  specifically  defined  in  section  9(1) (a)  of  the  Code . 

"age"  means  an  age  that  is  eighteen  years  of  more,  except 
in  subsection  4(1)  where  "age"  means  an  age  that  is 
eighteen  years  or  more  and  less  than  sixty-five  years;" 

Thus,  at  first  impression  at  least,  "age"  cannot  be  a 
prohibited  ground  giving  rise  to  unlawful  discrimination  under  the 
Code ,  should  the  discrimination  be  because  the  offended  person  is 
under  eighteen  years  of  age. 

However,  this  does  not  conclude  this  issue  because  the 
Complainants  submit  that  section  9(1) (a)  should  be  held  to  be 
without  force  and  effect  pursuant  to  section  52(1)  of  the  Canadian 
Charter  of  Rights  and  Freedoms.  To  succeed,  this  assertion  would 
require  a  finding  by  the  Board  of  Inquiry  that  section  9(1) (a)  of 
the  Code  (at  least  where  the  factual  situation  relates  to  the 
denial  of  access  to  condominium  facilities)  is  offensive  to  section 
15(1)  (the  "equality  rights"  provision)  of  the  Charter,  and  section 
9(1) (a)  is  not  removed  from  the  ambit  of  section  15(1)  due  to  the 
saving  provision,  section  1,  of  the  Charter.  If  section  9(1) (a) 
of  the  Code  is  contrary  to  section  15(1)   of  the  Charter  but  can 
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meet  the  criteria  of  section  1  thereof,  the  result  is  that  under- 
eighteen  age  discrimination  is  lawful,  being  a  reasonable  limit 
upon  the  equality  rights  of  individuals. 

If  successful  in  their  assertion  that  section  9(1) (a)  of  the 
Code  is  unconstitutional  because  of  section  15(1)  of  the  Charter, 
the  Complainants  argue  that  section  9(1) (a)  of  the  Code  is  then  of 
no  force  and  effect  in  a  factual  situation  as  seen  in  the 
Complaints  and,  given  the  facts  as  they  allege  them,  they  would 
then  assert  that  there  is  a  breach  of  sections  2(1)  and  8  of  the 
Code  on  the  basis  of  unlawful  discrimination  because  of  age. 

It  is  only  necessary  for  the  Complainants  to  pursue  the  "age" 
as  a  prohibited  ground  argument,  if  they  are  unsuccessful  on  the 
"family  status"  as  a  prohibited  ground  argument.  However,  as  they 
wanted  to  pursue  both  avenues  for  liability  in  the  one  hearing, 
utilizing  the  same  evidence,  it  meant  that  the  Board  of  Inquiry 
must  presume  that  it  has  jurisdiction  to  make  a  finding  under 
section  52(1)  of  the  Charter  that  section  9(a)  of  the  Code  is  of 
no  force  and  effect.  Respondents  were  not  prepared  to  concede  this 
jurisdiction,  and  this  was  the  first  of  two  preliminary  issues  to 
be  dealt  with  by  the  Board. of  Inquiry. 

Preliminary  And  Procedural  Issues 

2 .  The  First  Preliminary  Issue;  Jurisdiction  Of  A  Board  Of 
Inquiry  Within  Section  52(1)  Of  The  Canadian  Charter  Of  Rights 
And  Freedoms. 

The  first  preliminary  issue  arose  through  a  motion  by  the 
Respondents  that  this  Board  of  Inquiry  did  not  have  jurisdiction 


to  make  a  finding  under  section  52(1)  of  the  Charter  that  section 
9(1) (a)    of  the  Code  is  of  no  force  and  effect. 

Counsel  for  the  Crydermans  (the  only  Complainants  in  the  first 
instance  to  allege  "age"  discrimination)  argued  that  on  this 
jurisdictional  issue  either  section  24(1)  or  section  52(1)  of  the 
Charter  could  be  utilized  by  a  human  rights  tribunal  to  render 
section  9(1) (a)  of  the  Code  without  force  and  effect  on  the  basis 
that  it  violates  the  equality  rights  guaranteed  by  section  15(1) 
of  the  Charter.  To  rely  upon  section  24(1)  requires  that  a  board 
of  inquiry  be  considered  to  be  included  within  the  meaning  of  the 
words  "a  court  of  competent  jurisdiction"  employed  by  that 
provision.  It  was  not  necessary  to  make  a  finding  in  this  regard 
as  it  is  our  opinion  that  a  board  of  inquiry  has  jurisdiction 
within  section  52(1)  of  the  Charter  to  determine  that  a  statutory 
provision  (such  as  section  9(1) (a)  of  the  Code)  is  without  force 
and  effect  because  it  violates  section  15(1)  of  the  Charter. 
Should  such  a  finding  ultimately,  be  made,  then  a  Complainant,  if 
successful  in  establishing  a  breach  of  the  Code,  would  be  entitled 
to  the  appropriate  remedies  available  under  section  4  0  of  the  Code. 

The  interim  decision  of  the  Board  of  Inquiry  was  that  we  have 
jurisdiction  to  make  such  a  finding:  see  Dudnik  v.  York  Condominium 
Corp.  No.  216  (1988)  9  C.H.R.R.  D/5080.  Upon  making  this  interim 
ruling,  the  Complainants  Dudnik  (Exhibits  #5,  #24),  Kogan  (Exhibits 
#6,  #29),  Ramdial  (Exhibits  #7,  #35)  and  Salmon  (Exhibits  #37,  #8) 
all  filed  amended  Complaints  which  added  the  additional  allegation 
(like  that  in  the  Crydermans'  Complaint)   that  the  right  to  equal 
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treatment  of  the  adult  parents  and  their  children  with  respect  to 
accommodation  without  discrimination  because  of  age  was  infringed 
in  contravention  of  sections  2(1)  and  8  of  the  Code, 

In  the  further  alternative,  the  Complainant,  Lana  Salmon, 
alleges  that  her  denial  of  accommodation  was  in  contravention  of 
the  Code  in  being  a  denial  of  her  right  to  equal  treatment  without 
discrimination  because  of  sex.  This  allegation  was  raised  at  the 
hearing  by  her  counsel  (Evidence,  vol.,  pp.  444-452;  vol.  9,  pp. 
1169-1111) . 

3 .       Second  Preliminary  Issue:  Directors  as  Individual  Respondents. 

A  second  preliminary  issue  related  to  the  directors  of  the 
Respondent  condominium  corporations  being  named  as  individual 
Respondent  parties.  In  respect  of  the  several  original  Complaints, 
all  name  a  condominium  corporation  as  a  Respondent,  while  some  name 
individual  directors  and  officers  as  co-Respondents,  others 
referring  more  generally  to  the  "Board  of  Directors"  as  a  co- 
Respondent.  Some  Complaints  also  name  as  individual  Respondents 
the  property  managers  for  the  Respondent  corporations. 

Respondents '  counsel  made  a  motion  that  the  individual 
Respondents  be  deleted  from  the  Complaints.  Commission  counsel 
did,  on  the  Commission's  own  initiative,  remove  some  individual 
Respondents  as  parties  but  wanted  others  to  remain. 

For  the  reasons  given  in  an  interim  decision  of  the  Board  of 
Inquiry  (see  Dudnik  v.  York  Condominium  Corp.  No.  216  (1988)  9 
C.H.R.R.    D/5080    at    D/5083,    para.    38775),    the    motions    of  the 


Respondents  were  denied,  except  that  "Board  of  Directors"  was 
deleted  as  a  party  where  so-named  as  a  Respondent  in  the 
Complaints.  Following  upon  this  interim  ruling,  the  Complainants, 
in  amending  their  Complaints,  named  individual  directors  as 
Respondents.  After  protracted  argument  on  this  matter,  the  Board 
ruled  that  all  individuals  named  in  the  amended  Complaints,  with 
the  exception  of  a  Mr.  G.  Fuller,  were  properly  parties  through  the 
amended  Complaints  by  reason  of  section  38(2) (c)  of  the  Code.  The 
Board  also  held,  in  the  alternative,  that  such  individuals  (with 
the  exception  of  Mr.  G.  Fuller)  should  be  added  as  Respondent 
parties  by  an  order  of  the  Board  by  the  power  conferred  upon  the 
Board  by  section  38  (2) (e),  (3)  of  the  Code  (see  Evidence,  volume 
3,  pages  196,  197).  Modified  lists  of  the  individual  directors  of 
the  Respondent  condominium  corporations  at  the  times  pertinent  to 
the  Complaints  were  then  filed  as  Exhibits  #104  and  #154  and  by  the 
stipulations  of  counsel   (Evidence,  vol.   17,  pp.  2310-2317) . 

Thus,  it  was  agreed  that  at  the  relevant  times  the  directors 
of  the  Respondent,  York  Condominium  Corporation  No.  22  9,  were  B. 
Cassidy,  H.  Tucker,  A.  Kell,  W.  Comartin  and  H.  Wheatley;  of  the 
Respondent,  York  Condominium  Corporation  No.  216,  the  directors 
were  George  Munroe,  Harvey  Thomson,  Patricia  Hart,  Gord  Paterson 
and  Bob  Glowacki;  of  the  Respondent,  Metropolitan  Toronto 
Condominium  Corporation  No.  624,  the  directors  were  M.  Danaher,  T. 
Carlos,  N.  Whittaker  and  Rex  Atkins  (who  resigned  Feb.  5,  1988  but 
the  relevant  factual  situation  pertaining  to  the  Salmon  and  Ramdial 
Complaints  was  prior  thereto) ;  and  of  the  Respondent,  Metropolitan 


Toronto  Condominium  Corporation  No.  551,  the  directors  were  B. 
Collins,  B.  Potashner,  L.  Tohn,  J.  Tessis,  M.  Usakovsky,  H.  Fisher, 
N.  Green,  H.  Reisher  and  E.  Moses. 

It  was  clear  from  the  evidence  that  all  the  named  directors 
and  property  managers  were  responsible  for  the  Respondent 
corporations'  actions  (see,  for  example,  Exhibits  #713,  #129,  #144 
and  #151)  which  were  the  subjects  of  the  Complaints.  It  is  also 
evident  that  Mr.  G.  Fuller  was  a  director  of  Metropolitan  Toronto 
Condominium  Corporation  No.  624  at  the  relevant  times,  but  as 
apparently  he  was  not  served  with  the  pertinent  documents,  it  was 
agreed  by  counsel  he  would  not  be  a  party. 

4 .       Issues  In  Respect  Of  Subpoena  Duces  Tecum  And  The  Canadian 
Charter  Of  Rights  And  Freedoms. 

A  second  interim  decision  was  given  orally  -  see  Evidence, 
vol.  3,  p.  267)  in  respect  of  this  Board  of  Inquiry  hearing  with 
an  undertaking  to  provide  written  reasons  in  due  course. 

(a)  Introduction 

The  Commission  requested  subpoenae  pursuant  to  section  12  of 
the  Statutory  Powers  Procedure  Act.  R.S.O.  1980,  c.  484  (the 
"SPPA")  in  respect  of  the  corporate  Respondents.  Respondents' 
counsel  thereupon  asked  that  this  Board  of  Inquiry  refuse  to  issue 
the  subpoenae,  on  the  asserted  basis  that  section  12(1) (b)  of  the 
SPPA  and  section  38(4)  of  the  Code  are  inconsistent  with 
provisions  of  the  Canadian  Charter  of  Rights  and  Freedoms  ("the 
Charter") .       Essentially,    Respondents    asserted   that,    given  the 
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Charter,  as  a  general  principle  the  Board  cannot  compel  the 
attendance  of  any  individual  Respondent  or  representative  of  a 
corporate  Respondent  to  produce  documents  into  evidence  or  give 
oral  testimony. 

Section  12(1)   of  the  SPPA  provides: 

(1)  A  tribunal  may  require  any  person,  including  a  party,  by 
summons , 

(a)  to    give    evidence    on    oath    or    affirmation    at  a 
hearing;  and 

(b)  to  produce  in  evidence  at  a  hearing  documents  and 
things  specified  by  the  tribunal, 

relevant  to  the  subject-matter  of  the  proceedings  and 
admissible  at  a  hearing. 

Section  38(4)  of  the  Code  provides: 

(4)  Where  a  board  exercises  its  power  under  clause  12 
(1) (b)  of  the  Statutory  Powers  Procedure  Act  to  issue  a 
summons  requiring  the  production  in  evidence  of  documents 
or  things,  it  may,  upon  the  production  of  the  documents 
or  things  before  it,  adjourn  the  proceedings  to  permit 
the  parties  to  examine  the  documents  or  things. 

We  dismissed  this  motion  of  the  Respondents  to  refuse  the 
Commission's  request  for  subpoenae  during  the  hearing,  undertaking 
to  give  written  reasons  in  due  course. 

In  our  view,  and  we  so  find,  Respondents'  arguments  in  support 
of  their  position  were  incorrect,  for  several  reasons. 

Respondents'  argued,  as  an  underlying  first  premise  to  their 
position,  that  given  sections  8,  38,  40  and  43  of  the  Code,  a  board 
of  inquiry  proceeding  and  determination  is  in  the  nature  of  a 
criminal  proceeding,  that  is,  in  the  event  of  a  finding  by  the 
Board  of  Inquiry  that  a  respondent  is  in  breach  of  section  8  of  the 
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Code,  there  is  an  implicit  finding  that  a  respondent  is  guilty  of 
an  offence  pursuant  to  section  43  of  the  Code.  Section  43 
provides : 

43.  (1)  Every  person  who  contravenes  section  8, 
subsection  32  (11) ,  or  an  order  of  a  board  of  inquiry, 
is  guilty  of  an  offence  and  on  conviction  is  liable  to 
a  fine  of  not  more  than  $25,000. 

(2)  No  prosecution  for  an  offence  under  this  Act 
shall  be  instituted  except  with  the  consent  in  writing 
of  the  Attorney  General.     1981,  c.  53,  s.  43. 

In  our  opinion,  section  43,  being  an  "offence"  provision, 

is  an  alternative  procedure  in  the  nature  of  a  criminal  proceeding, 

and  is  not  being  utilized  in  the  instant  situation.    Indeed,  we  are 

unaware  of  any  case  ever  where  a  proceeding  has  been  initiated 

under    section    43    or    its    predecessor    provision.        The  usual 

procedure,  present  in  the  instant  situation,  is  for  the  appointment 

of  a  board  of  inquiry  under  section  36.     Although  a  -finding  by  a 

board  against  a  respondent  that  there  has  been  a  breach  of  section 

8  of  the  Code  constitutes  a  finding  of  a  breach  of  the  law,  it  is 

not  expressly  or  implicitly  a  finding  of  "guilty"  of  an  "offence" 

within  the  meaning  of  section  43.    That  provision  is  operative  only 

upon  a  formal  prosecution  before  a  court  of  criminal  jurisdiction 

in  respect  of  an  "offence"  under  the  Code. 

The  nature  of  a  human  rights  inquiry  has  been  commented  upon 

by   the    Supreme   Court    of   Canada.       In   Re   Ontario   Human  Rights 

Commission  et  al  and  Simpsons-Sears  Ltd.  1986)  23  D.L.R.   (4th)  321 

(S.C.C.),  Mclntyre,  J.  stated  (at  p.  329): 

The  accepted  rules  of  construction  are  flexible  enough 
to  enable  the  court  to  recognize  in  the  construction  of 
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a  human  rights  code  the  special  nature  and  purpose  of  the 
enactment  (see  Lamer  J.  in  Insurance  Corp.  of  B.C.  v. 
Heerspink  et  al.  (1982),  137  D.L.R.  (3d)  219  at  pp.  228- 
9,  [1982]  2  S.C.R.  145  at  pp.  157-8,  390  B.C.L.R.  145), 
and  give  to  it  an  interpretation  which  will  advance  its 
broad  purposes.  Legislation  of  this  type  is  of  a  special 
nature,  not  quite  constitutional  but  certainly  more  than 
the  ordinary  -  and  it  is  for  the  courts  to  seek  out  its 
purpose  and  give  it  effect.  The  Code  aims  at  the  removal 
of  discrimination.  This  is  to  state  the  obvious.  Its 
main  approach.  however.  is  not  to  punish  the 
discriminator,  but  rather  to  provide  relief  for  the 
victims  of  discrimination.  It  is  the  result  or  the 
effect  of  the  action  complained  of  which  is  significant. 
If  it  does,  in  fact,  cause  discrimination;  if  its  effect 
is  to  impose  on  one  person  or  group  of  persons 
obligations,  penalties,  or  restrictive  conditions  not 
imposed  on  other  members  of  the  community,  it  is 
discriminatory,    (emphasis  added) 

Thus,  a  proceeding  before  a  board  of  inquiry  is  clearly  not 
criminal  in  nature  or  form  and  is  not  a  process  to  determine  the 
"guilt"  of  the  respondents. 

However,  the  Respondents  also  argued  that  any  one  or  more  of 
sections  7,  8,  9,  11  and  15  of  the  Charter  are  violated  if  section 
12(1) (b)   of  the  SPPA  is  utilized. 


(b)     The  Canadian  Charter  Of  Rights  And  Freedoms. 


(i)     Section  7  Of  The  Charter. 

7.  Everyone  has  the  right  to  life,  liberty  and  security 
of  the  person  and  the  right  not  to  be  deprived  thereof 
except  in  accordance  with  the  principles  of  fundamental 
justice. 

It  is  a  principle  of  fundamental  justice  that  one  has  the 
right  to  remain  silent  in  a  judicial  proceeding  if  one's  "life, 
liberty  and  security  of  the  person"  is  thereby  in  jeopardy.  The 
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Respondents'  assertion  implies  that  "life,  liberty  and  security  of 
the  person"  is  present  in  a  board  of  inquiry  proceeding,  and  that 
section  7  of  the  Charter  is  being  contravened  by  a  subpoena  duces 
tecum  issued  in  respect  of  a  respondent. 

There  are  three  Ontario  court  decisions  directly  against 
Respondents'  position  on  this  issue.  In  Thomson  Newspapers  Ltd. 
et  al  v.  Director  of  Investigation  and  Research  et  al  (1986)  57  0. 
R.  (2d)  257  (C.A.)  (appeal  to  the  Supreme  Court  of  Canada 
dismissed,  (1990)  72  O.R.  (2d)  415,  Lamer  and  Sopinka  JJ. 
dissenting  in  part  and  Wilson,  J.  dissenting) ,  the  issue  was 
whether  the  Restrictive  Trade  Practices  Commission  could  order  the 
examination  upon  oath  of  any  person,  as  provided  by  section  17  of 
the  Combines  Investigation  Act.  R.S.C.  1970,  c.  C-23.  The  Court 
of  Appeal  stated  that  the  provisions  of  sections  8  to  14  of  the 
Charter  are  "but  specific  illustrations  of  the  greater  rights  set 
forth  in  s.  7";  however,  the  "only  rights  against  self- 
incrimination  now  known  to  our  law  are  those  found  in  ss.  11(c)  and 
13  of  the  Charter  ..."   (at  p.  261) 

In  Ontario  Securities  Commission  v.  Biscotti .  July  21,  1988 
(H.C.J.) ,  unreported,  the  constitutionality  was  raised  in  respect 
of  s.  11(4)  of  the  Securities  Act,  R.S.O.  1980,  c.  466  which 
allows  for  the  compelling  of  a  person  to  attend  and  answer 
questions  during  an  investigation  of  his  conduct  by  the  Commission. 
Anderson,  J.    (at  p.  7)   followed  Thomson  Newspapers  Ltd.  supra . 

In-  Re  Commodore  Business  Machines  Ltd.  et  al  and  Minister  of 
Labour  for  Ontario  et  al  49  O.R.   (2d)  17  (Div.  Ct.),  in  dismissing 
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an  appeal  from  a  board  of  inquiry  decision  under  the  Ontario  Human 

Rights  Code.  R.S.O.   1980,  c.   340,  the  court  stated  (at  p.  23): 

The  eighth  and  last  point  was  that  the  appellants 
submitted  that  they  were  denied  their  legal  rights  under 
s.  7  and  s.  11  of  the  Canadian  Charter  of  Rights  and 
Freedoms .  While  the  Charter  should  be  given  a  broad  and 
liberal  interpretation,  we  are  not  convinced  that  a 
decision  of  the  board  under  s.  19  of  the  Act  that  finds 
a  contravention  of  the  Act  and  awards  compensation,  falls 
within  s.  11(d)  of  the  Charter  which  relates  to  being 
charged  with  an  offence.  We  do  not  need  to  decide  the 
effect  of  the  Charter  on  a  charge  laid  under  s.  21  of  the 
Act.  It  was  conceded  by  counsel  for  the  appellants  that 
if  we  are  convinced  that  there  was  no  denial  of  natural 
justice  s.  7  is  inapplicable.     We  are  so  convinced. 

(ii)  Section  8  Of  The  Charter. 

Section  8  of  the  Charter  provides: 

8.      Everyone    has    the    right    to    be    secure  against 
unreasonable  search  or  seizure. 

Respondents  assert  that  the  forced  production  of  documents  in 
a  board  of  inquiry  hearing  is  an  "unreasonable  . . .  seizure"  within 
the  meaning  and  ambit  of  this  provision  of  the  Charter.  The 
Supreme  Court  of  Canada  analyzed  section  8  of  the  Charter  in  Hunter 
et  al  v.  Southam  Inc. ,  (1985)'  11  D.L.R.  (4th)  641  (S.C.C.).  An 
assessment  of  the  constitutionality  of  a  statute  which  authorizes 
a  search  or  seizure  must  focus  on  its  reasonable  or  unreasonable 
impact  on  the  subject  of  the  search  and  not  simply  on  its 
rationality  in  furthering  some  valid  government  objective  (per 
Dickson,  J.,  as  he  then  was,  at  pp.  6750,  651).  There  must  be  a 
balancing  of  interests  as  between  the  public's  interest  in  being 
left  alone  by  government  as  against  the  government's  interest  in 
intruding    on    the    individual's    privacy,    to    advance    its  goals. 
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( Ibid,  at  p.  652)  The  intent  of  the  Charter  is  to  give  a 
preference,  where  feasible,  to  the  right  of  the  individual  to  be 
free  from  interference  by  the  state  over  the  interests  of  the  state 
in  advancing  its  purposes  through  such  interference. 

In  our  view,  section  8  is  directed  to  the  situation  of  a 
search  or  seizure  as  seen  with  a  search  warrant  in  a  criminal  or 
like  investigation.  Section  8  is  not  directed  to  a  subpoena 
situation  in  a  human  rights'  board  of  inquiry.  As  well,  in  our 
opinion  an  individual's  right  to  privacy  is  not  unreasonably 
constrained  by  a  subpoena  requiring  the  production  of  documents  in 
pursuance  of  a  board  of  inquiry  hearing  under  the  Code.  The  public 
interest  in  furtherance  of  the  public  policy  of  protecting  human 
rights  through  the  Code  is  obvious,  and  this  can  only  be  done  by 
having  all  relevant  evidence  (subject  to  a  claim  of  privilege) 
before  the  inquiry. 

In  Re  Alberta  Human  Rights  Commission  And  Alberta  Blue  Cross 
Plan.  (1984),  D.L.R.  94th)  301  (Alta.  C.A.),  the  Alberta  Court  of 
Appeal  considered  the  Individual's  Rights  Protection  Act.  1972 
(Alta),  c.  2,  s.  173,  which  requires  production  of  certain 
documents  in  the  course  of  an  investigation  when  a  complaint  has 
been  made. 

The  court  considered  whether  the  human  rights  statutory 
provision  permitted  an  unreasonable  search  and  seizure  in 
contravention  of  section  8  of  the  Charter.  The  court  held  that  "a 
forced  production  of  documents  in  a  civil  proceedings  [sic],  or 
during  an  administrative  inquiry,  is  a  seizure."     (at  p.  307).  In 
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Re  Cole  and  F.  W.  Woolworth  Co.  Ltd.  et  al  (1936)  22  D.L.R.  (4th) 
609  (Sask  Q.B.),  Walker,  J.  came  to  the  opposite  conclusion,  in 
considering  an  ex  parte  application  to  compel  the  production  of 
records  pursuant  to  s.  28  (g)  of  the  Saskatchewan  Human  Rights 
Code .  1979  (Sask.),  c.  S-24.1  (at  pp.  611-615).  As  well,  two 
(Hugessen,  J.  and  Le  Dain,  J.)  of  the  three  member  Federal  Court 
of  Appeal  in  Re  Ziealer  et  al  and  Hunter  et  al  (1983),  8  D.L.R. 
(4th)  648  at  669-71,  and  655-6,  disagreed  with  Alberta  Blue  Cross 
Plan,  holding  that  a  subpoena  duces  tecum  is  not  a  "search"  within 
the  meaning  of  section  8  of  the  Charter. 

It  is  to  be  noted  as  well  that  the  procedure  under  review  in 
Blue  Cross  Plan  was  the  right  to  compel  production  during  an 
investigation,  that  is,  a  situation  akin  to  that  seen  with  a  search  0 
warrant  given  under  section  32  (7)  and  (8)  of  the  Ontario  Code 
during  the  investigation  stage.  It  is  not  a  situation  of  a 
subpoena  to  appear  at  an  inquiry. 

The    Ontario    Divisional    Court    has    expressly    not  followed 

Alberta     Blue     Cross     Plan     on     this    point.         In     Re  Belgoma 

Transportation  Ltd.  And  Director  of  Employment  Standards  (1984)  11 

D.L.R.    (4th)   442   (Div.  Ct.),  Southey,  J.   stated  (at  p.  445): 

...  we  are  not  obliged  to  follow  it  and  we  prefer  the 
reasoning  to  the  contrary  contained  in  the  judgments  of 
Hugessen  J.  and  Le  Dain  J.  in  the  Federal  Court  of  Appeal 
in  Re  Ziealer  et  al.  and  Hunter  et  al.  (1983),  8  D.L.R. 
(4th)  648,  39  C.P.C.  234,  51  N.R.  1  sub  nom.  Director  of 
Investigation  &  Research  et  al.  and  Ziealer  et  al. 
Hugessen  J.  considered  this  point  expressly  at  p.  669 
D.L.R. ,  p  12,  para.  33  N.R.,  and  refused  to  follow  the 
one-line  expression  of  law  stated  in  the  Alberta  Human 
Rights  case,  supra.  We  find  particularly  persuasive  the  . 
following  passage  in  his  reasons  dealing  with  the  I 
statement   by   the   Alberta   Court   of   Appeal    [pp.  669-70 
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D.L.R.,  p.   12,  para.   35,  N.R. ] : 

The  statement  is  also  contrary  to  the  ordinary  and 
accepted  meanings  normally  given  to  the  words  "search" 
and  "seizure".  Both  of  these  words  unmistakably  imply 
an  intrusion  into  the  citizen's  home  or  place  of  business 
by  a  third  person  who  looks  for  and  removes  documents  or 
things.  Searches  and  seizures  are  normally  effected 
under  a  warrant  or  writ  which  is  addressed  to  the  officer 
conducting  the  search  or  seizure  and  permits  him  to  enter 
the  premises  for  those  purposes.  On  the  other  hand, 
under  a  subpoena  duces  tecum,  no  one  enters  a  citizen's 
home  or  place  of  business  other  than  himself  and  his 
invitees.  The  order  of  the  court  is  addressed  to  the 
witness  himself  and  is  not  an  authorization  to  intrude 
but  rather  a  command  to  produce. 


The  court  in  Blue  Cross  Plan  stated  that  the  real  issue  was 
whether  the  search  was  "reasonable",  holding  that  as  the  "rough 
model  for  the  procedure  under  review  is  that  [seen]  in  the  rules 
of  court  for  production  of  documents  in  a  civil  proceeding,  the 
procedure  could  not  be  considered  as  allowing  an  unreasonable 
search  and  seizure",  (at  pp.  307,  308)  As  we  have  already  stated, 
it  is  not  "unreasonable"  for  the  legislature  to  enable  a  board  of 
inquiry  to  compel  by  a  subpoena  the  production  of  documents  at  any 
inquiry. 

(iii)     Section  9  Of  The  Charter. 
Section  9  of  the  Charter  provides: 

9.  Everyone  has  the  right  not  to  be  arbitrarily  detained  or 
imprisoned. 

Respondents  assert  that  being  compelled  to  comply  with  a 
subpoena  is  in  conflict  with  section  9  of  the  Charter. 

After  reviewing  the  dictionary  meaning  of  "detain"  and 
reviewing  the  case  law,  Anderson,  J.  in  Biscotti,  supra ,  stated 
that  "[d]etention  implies  a  present  and  continuing  interference 
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with  liberty  of  movement,  involving  custody  or  confinement  .  .  ." 
(at  pp.  16-20)  and  this  is  not  the  case  in  respect  of  a  summons  to 
testify,  even  though  the  person  summoned  is  subject  to  the  ultimate 
sanction  of  an  order  of  the  court  in  the  exercise  of  its  inherent 
contempt  power  (at  p. 21). 

It  is  to  be  noted  as  well  that  the  right  protected  by  section 
9  of  the  Charter  is  to  not  be  "arbitrarily"  detained.  Detention 
following  upon  a  refusal  to  comply  with  a  summons  and  a  subsequent 
court  citation  of  contempt  could  not  be  considered  to  be  a 
situation  of  being  "arbitrarily"  detained. 

(iv)  Section  11  Of  The  Charter. 

Section  11(c)  of  the  Charter  provides: 

11.     Any  person  charged  with  an  offence  has  the  right 

•  •  • 

(c)  not  to  be  compelled  to  be  a  witness  in  proceedings 
against  that  person  in  respect  of  the  offence. 

As  we  have  already  stated,   this  board  of  inquiry  is  not  a 

criminal  proceeding.     The  Respondents  have  not  been  charged  with 

an   "offence"  within  the  meaning  of  section  43   of  the  Code ,  and 

hence,    are  not  "charged  with  an  offence"  within  the  meaning  of 

section    11    of    the    Charter.       This    is    not    a    situation    of  a 

prosecution  by  the  state  for  a  public  offence  involving  punitive 

sanctions.         A    board    of     inquiry's    powers     are     remedial  or 

compensatory. 

Chairman    Ratushny    in   Quereshi    v.    Central    High    School  of 
Commerce  et  al,    (1988)  9  CHRR  D/4527  at  para  35255,  stated  that  as 
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a  human  rights  inquiry  is  not  in  the  nature  of  a  criminal 
proceeding,  section  11(b)  of  the  Charter  was  inapplicable. 
Similarly,  as  cited  by  Chairman  Ratushny,  Mr.  Justice  McLellan  was 
of  the  same  view  in  a  Saskatchewan  Court  of  Queen's  Bench  case: 
see  Kodellas  v.  Saskatchewan  fHuman  Rights  Commission)  (1987) ,  8 
C.H.R.  R.  D/3712  at  D/3718,  para.  29384.  See  also,  to  the  same 
effect,  Nimako  v.  CN  Hotels.  (1985)  6  C.H.R.R.  D/2894  at  paras. 
23564  and  23565  (Chairperson  H.  A.  Hibbard) 

As  an  aside,  we  state  that  we  believe  a  court  might  well  hold 
that  section  11  applies  if  the  proceeding  was  a  prosecution  under 
section  43  of  the  Code. 

Respondents  also  assert  that  section  11  is  still  operative, 
even  if  a  respondent  is  not  "charged  with  an  offence",  if  penal 
consequences  can  follow  from  a  determination  adverse  to  a 
respondent.  In  our  view,  a  matter  does  not  fall  within  section  11 
as  involving  the  imposition  of  penal  consequences  unless  the 
imposition  of  imprisonment  or  a  penalty  (such  as  a  fine)  is 
possible,  neither  of  which  is  possible  in  a  board  of  inquiry 
decision  and  order.  See  Wigqlesworth  v.  The  Queen.  (1988)  37 
C.C.C.    (3d)    385   (S.C.C.)   per  Wilson,   J.   at  pp.  397-402. 

(v)     Section  15  Of  The  Charter. 
Section  15(1)  of  the  Charter  provides: 

Every  individual  is  equal  before  and  under  the  law  and 
has  the  right  to  the  equal  protection  and  equal  benefit 
of  the  law  without  discrimination  and,  in  particular, 
without  discrimination  based  on  race,  national  or  ethnic 
origin,  colour,  religion,  sex,  age  or  mental  or  physical 
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disability . 

Anderson,  J.   in  Biscotti ,   supra ,  at  p.  13  set  forth  the  framework 

for  determining  whether  section  15(1)  has  been  contravened. 

It  is  common  ground  that,  in  determining  whether  s.  15(1) 
has  been  offended  in  any  particular  case,  a  three-stage 
analysis  must  be  conducted.  The  court  must  first 
identify  the  class  of  individuals  who  are  alleged  to  be 
treated  differently.  Secondly,  the  court  must  consider 
whether  the  class  alleged  to  be  treated  differently  from 
another  class  is  similarly  situated  to  that  other  class 
in  light  of  the  purpose  of  the  law  in  question.  Third, 
the  court  must  consider  whether  the  difference  in 
treatment  in  question  is  discriminatory.  There  is  some 
divergence  between  the  parties  as  to  the  substance  of  the 
discrimination  which  must  be  found. 

See  also  Her  Majesty  the  Queen  v.  Sheldon  S .  .  (1988)  26  O.A.C. 
285   (Ont.  C.A.)   at  303   (per  Tarnopolsky,  J.  A.). 

Respondents  argue  that  persons  in  criminal  trials  cannot  be 
compelled  to  testify  against  themselves;  therefore,  it  is  unfair 
to  deprive  a  respondent  in  a  human  rights  inquiry  of  this  right. 

We   believe   this    argument   fails   as   well.       Put    simply,  an 
accused    in   a   criminal   hearing   is   not   similarly   situated   to  a 
respondent  in  a  board  of  inquiry  hearing.     The  criminal  case 
involves    possible    penal    consequences;       the    board    of  inquiry 
proceeding  does  not.     See  Biscotti .  supra  at  pp.  13,  14. 


5 .       Issue  In  Respect  Of  Subpoena  In  Respect  Of  Chief  Commissioner, 
Ontario  Human  Rights  Commission. 

At  the  hearing,  a  motion  was  made  (see  Evidence,  vol.  3  at 
page  71,  291)  in  respect  of  an  intended  subpoena  requested  by  the 
Respondents  to  be  served  upon  Mr.  Raj  Anand,  the  then  Chief 
Commissioner  of  the  Ontario  Human  Rights  Commission.     Counsel  for 


the  Commission  then  (Evidence,  vol.  6,  at  p.  671)  sought  an  order 
to  quash  this  subpoena  requested  by  the  Respondents. 

In  the  instant  situation,  Commission  counsel  ultimately 
volunteered  to  Respondents*  counsel  a  named  Commission  employee, 
the  Executive  Director  to  the  Ontario  Human  Rights  Commission,  to 
receive  the  summons.  At  that  point,  Respondents'  counsel  abandoned 
their  request  for  a  subpoena  in  respect  of  the  Chief  Commissioner. 

Given  the  uniqueness  of  the  request  for  a  subpoena  upon  the 
Chief  Commissioner,  the  Board  sets  forth  its  review  of  the  law  on 
the  matter,  although  this  is  obiter,  given  the  final  disposition 
of  this  issue. 

The  law  in  respect  of  subpoenae  has  been  reviewed  in 
several  decisions  of  boards  of  inquiry  and  courts.  See  Manradge 
v.  Caneurop  Manufacturing  Limited,  unreported  decision  March  11, 
1976  at  pp.  23,  23  (Ontario  Board  of  Inquiry:  S.  N'.  Lederman)  ; 
H.  Ahluwalia  v.  Metropolitan  Toronto  Board  of  Police  Commissioners, 
unreported  decision  (Ontario  Board  of  Inquiry:  P.  A.  Cumming) , 
affirmed  on  appeal  (1980),  27  O.R.  (2d)  48  (Div.  Ct.);  Guru  v. 
McMaster  University  (1981)  2  CHRR  D/254  (Ontario  Board  of  Inquiry: 
M.  Gorsky) ;  S . S .  Benet  v.  R.  D.  Merer  et  al.  interim  decision  May 
22,  1981,  unreported  (Ontario  Board  of  Inquiry:  P. A.  Cumming); 
E .  Olarte  •  et  al  v.  Rafael  De  Filippis  and  Commodore  Business 
Machines  Ltd.  (1983)  4  C.H.R.R.  D/1705  at  paragraphs  14589  -  14607 
(Ontario  Board  of  Inquiry:  P. A.  Cumming) ;  Judv  Salamon  v. 
Searchers  Paralegal  Services  and  Datinder  Sodhi  (1987)  8  C.H.R.R. 
D/41621   (Ontario  Board  of  Inquiry:     F.  H.  Zemans) .     As  well,  the 
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issue  as  to  sufficiency  of  particulars  in  a  complaint  has  been 
dealt  with  in  Salamon .  supra  and  in  Ontario  Human  Rights  Commission 
v.  The  Ministry  of  Education,  (1988)  9  C.H.R.R.  D/435  (Ontario 
Board  of  Enquiry:     F.  H.  Zemans) . 

The  Statutory  Powers  Procedure  Act  (hereafter,  the 
"SPPA")  governs  a  board  of  inquiry.  By  section  12(1)  any  evidence, 
including  documentary  evidence,  is  admissible,  unless  there  are 
exceptional  circumstances  recognized  by  the  law,  specifically 
where  privilege  exists.  Section  12  (1) (a)  contemplates  a  subpoena 
ad  testificandum  requiring  a  person  to  testify  at  a  hearing  and 
12(1) (b)  contemplates  a  subpoena  duces  tecum  requiring  a  person  "to 
produce  ...  at  a  hearing  documents". 

A  single  form  of  subpoena  is  provided  by  Form  1  to  the 
SPPA.  and  section  12(2)  requires  the  subpoena  to  be  in  that  form. 
Therefore,  a  subpoena  under  the  SPPA  contemplates  that  any  person, 
including  a  Respondent,  can  be  required  to  testify,  and  to  produce 
in  evidence  relevant  documents. 

The  statutory  requirement  by  the  SPPA  for  the  admission 
of  evidence,  including  the  production  of  documents,  is  two-fold. 
First,  section  15(1)  requires  the  evidence  to  be  relevant  to  the 
subject  matter  of  the  proceeding.  Second,  by  section  15(2)  it  may 
not  be  admissible  due  to  any  privilege  under  the  law  of  evidence 
or  by  virtue  of  any  statutory  prohibition.  As  well,  by  section 
15(1)  of  the  SPPA.  a  tribunal  has  the  discretion  to  exclude 
evidence  that  is  "unduly  repetitious". 

There  is  not  a  pre-hearing  discovery  procedure  in  a  board 


21 

of  inquiry  proceeding.  See  Commodore ,  supra  at  para.  14593. 
However,  an  adjournment  can  be  given  as  appropriate  at  the  hearing, 
in  the  event  that  the  production  of  documents  in  evidence  requires 
time  for  review  of  the  documents  or  comes  as  a  surprise  to  the 
party  causing  the  subpoena  to  be  served.  See  section  23  of  the 
SPPA  and  section  38(4)  of  the  Code. 

A  subpoena  duces  tecum  can  be  refused  or  quashed  where 
the  request  for  documents  is  seen  to  be  irrelevant  in  nature,  or 
simply  a  so-called  fishing  expedition,  is  simply  speculative,  or 
is  oppressive:  Benet .  supra  at  p.  6.  However,  given  that  there 
is  not  any  pre-trial  discovery  of  documents  and  given  that  the 
issue  of  relevancy  often  cannot  be  determined  without  first 
reviewing  the  documents,  a  subpoena  should  not  be  quashed,  or 
refused,  where  it  simply  seeks  documents  that,  prima  facie,  may  be 
relevant.  See  Stewart  v.  Waterloo  Mutual  Insurance  Co.  ,  (1977) , 
3  C.P.C.  236  (Ont.  S.Ct).  However,  documents  produced  pursuant  to 
a  subpoena  that  do  not,  upon  examination,  meet  the  criterion  of 
relevancy  would  not,  of  course,  be  admissable  into  evidence. 

Counsel  for  Respondents  in  the  instant  situation  were 
not  seeking  to  utilize  the  requested  subpoena  duces  tecum  as  a 
discovery  device,  as  the  request  for  the  subpoena  was  made  after 
the  hearing  was  well  underway. 

As  well,  it  is  noted  that  a  person  subject  to  a  subpoena 
duces  tecum  need  not  be  a  witness  beyond  the  mere  production  of  the 
documents  specified  in  the  subpoena:  Commodore  supra  at  paras. 
14603  and  14604.     That  is,  the  party  requesting  the  subpoena  for 


the  witness  does  not  put  that  witness  on  the  stand  as  that  party's 
witness  for  any  and  all  purposes. 

Under  the  Code ,  if  the  Commission  receives  a  Complaint, 
it  is  obliged  to  investigate  and  endeavour  to  effect  a  settlement 
(section  32)  .  As  part  of  the  investigation  process,  the  Commission 
can  receive  relevant  documents  through  its  request,  (section 
32(3) (b)  and  (c) )  or  forcibly  obtain  documents  through  a  warrant 
(section  32(6),    (7),    (8),    (10)   and  (11)). 

In  the  instant  situation,  as  stipulated  by  Commission 
counsel,  the  Commission  was  said  to  have  no  knowledge  of  documents 
other  than  those  obtained  from  the  Respondents  provided  through 
their  counsel,  or  through  subpoenae  served  on  the  Respondents 
returnable  during  the  Inquiry, ,  or  through  documents  received  from 
the  Complainants  and  those  in  the  latter  category  were  provided  to 
the  Respondents'  counsel  in  advance  of  the  hearing.  Subpoenae 
duces  tecum  in  respect  of  the  individual  Complainants  were  also 
requested  by  Respondents'  counsel  during  the  hearing,  given,  and 
served  -  but  there  were  no  further  documents  in  the  possession  of 
the  Complainants  which  were  sought  to  be  produced  in  evidence  by 
the  Respondents. 

The  question  arose  then,  assuming  the  Commission  itself 
has  any  other  documents  (i.e.  beyond  those  obtained  from  the 
Complainants)  which  are  relevant,  can  it  be  compelled  to  produce 
those  documents? 

Any  documents  relating  to  the  factual  history  giving  rise 
to  the  Complaints  would  be  properly  admissible  as  evidence,  as  they 


would  pertain  to  the  substantive  issues  before  the  Board  of 
Inquiry.  If  the  Commission  during  its  investigation  stage  obtained 
documents  that  are  relevant  (section  38(3) (b)  and  (c)  )  or  by  a 
warrant  (section  32(6),  (7),  (8),  (10)  and  (11))  from  third 
parties,  or  the  Commission  learned  otherwise  of  any  relevant 
evidence,  then  such  documents  and  oral  testimony  in  repect  thereof 
would  also  be  compellable.  This  seems,  clearly,  to  be  contemplated 
by  section  12(1)  of  the  SPPA.  Such  documents  or  testimony  would 
relate  to  the  factual  history  from  which  the  Complaints  arise.  If 
relevant  then, all  documents  arising  through  the  fact-finding 
investigation  stage  of  the  Commission  must  be  produced  unless  a 
claim  of  privilege  by  the  Commission  is  sustainable.  Documents 
obtained  through  the  investigation  stage  would  only  very 
exceptionally  be  privileged. 

Moreover,  being  the  entity  charged  with  furthering  the 
public  policy  underlying  the  Code,  the  Commission  is  not  an 
adversarial  party  to  a  Respondent  in  the  fashion  of  adversarial 
parties  in  a  civil  action.  Rather,  in  this  regard  its  role  is 
analogous  to  the  Crown  in  a  criminal  proceeding.  The  Crown  in  a 
criminal  proceeding  is  expected  to  give  full  disclosure  of  all 
relevant  evidence,  even  that  which  might  defeat  the  Crown's  case. 
From  a  practical  standpoint,  generally  counsel  to  the  Commission 
will  provide  counsel  for  a  respondent  with  copies  of  the  documents 
intended  to  be  relied  upon  by  the  Commission,  and  a  disclosure 
statement,  in  advance  of  the  hearing.  (See  J.  I.  Laskin, 
"Administrative   Law:       Practice   under   The   Ontario   Human  Rights 


Code",  April  29,  1983,  The  Canadian  Bar  Association  -  Ontario, 
Continuing  Legal  Education,   at  p. 8.) 

The     files     of     the    Human    Rights     Commission    may  be 
privileged  on  one  or  more  grounds. 

Privilege  may  arise  in  at  least  three  situations.  First, 
documents  are  privileged  when  they  are  prepared  in  contemplation 
of  litigation.  Such  materials  are  privileged  in  law  because  a 
party  to  litigation  should  be  able  to  assess  and  determine  his  or 
her  position  without  fear  of  disclosure.  As  well,  material 
prepared  in  this  regard  is  not  really  relevant  to  the  factual 
evidence  culminating  in  the  event  which  has  given  rise-  to 
litigation. 

A  second  claim  of  privilege  would  arise  if  a  subpoena 

were   sought  to   compel   a   party's   counsel   to   testify.      See,  for 

example,  Benet.  supra  at  pp.  11,  12.     Cross,  On  Evidence.  5th  ed., 

1979,   at  p.   284  states: 

"In  order  that  communications  between  the  client  or  his 
legal  adviser  and  third  parties  should  be  privileged, 
there  must  be  a  definite  prospect  of  litigation  in  . 
contemplation  by  the  client,  and  not  a  mere  vague 
anticipation  of  it,  but  it  is  not  necessary  that  a  cause 
of  action  should  have  arisen,  nor  is  it  essential  that 
the  third  party  should  anticipate  litigation.  The 
communication  must  have  been  made,  or  the  document 
brought  into  existence,  for  the  purpose  of  enabling  the 
legal  adviser  to  advise  or  act  with  regard  to  the 
litigation. " 

The  modem  Canadian  position  goes  even  further,  as  stated 

in  C.E.D.    (Ont.   3rd),   at  57-454: 

"5873  Professional  communications  between  solicitor  and 
client  of  a  confidential  character  which  take  place  for 
the  purpose  of  getting  legal  advice  are  privileged.  The 
law  as  to  privilege  for  communications  between  a  client 


and  his  solicitor  has  been  gradually  developed.  It  is 
not  now  necessary,  as  it  formerly  was,  for  the  purpose 
of  obtaining  protection,  that  the  communications  should 
be  made  either  during  or  relating  to  an  actual,  or  even 
to  an  expected  litigation.  It  is  sufficient  if  they  pass 
as  professional  communications  in  a  professional 
capacity. " 

Any  testimony  counsel  for  someone  might  be  asked  to  give 
is  privileged  as  being  professional  communications  between 
solicitor  and  client  of  a  confidential  character  which  took  place 
for  the  purpose  of  obtaining  legal  advice.  Confidentiality  is 
implicit  to  such  a  process. 

A  third  basis  of  privilege  is  seen  in  respect  of 
documents  prepared  and  discussions  that  take  place  at  the  stage  of 
settlement  discussions.  It  is  important  to  separate  the  settlement 
stage  of  the  Commission's  activity  from  the  investigation  stage. 
The  objective  of  conciliation  and  settlement  of  the  Code  would  be 
compromised,  if  discussions  and  knowledge  gained  in  that  process 
could  be  forced  through  a  subpoena  to  be  divulged  at  a  subsequent 
hearing.  It  is  in  the  public  interest  that  discussions  as  to 
conciliation  and  settlement  of  a  complaint  take  place,  and  the  Code 
requires  the  Commission's  officers  to  "endeavour  to  effect  a 
settlement"  -  section  32(1).  This  possibility  is  maximized  if  the 
discussions  in  the  conciliation  and  possible  settlement  stage  are 
without  prejudice,  and  it  seems  implicit  to  the  Code  that  such 
discussions  must  necessarily  be  without  prejudice.  A  subpoena  to 
compel  a  representative  of  the  Human  Rights  Commission  to  produce 
documents  relating  to  such  discussions  or  to  testify  as  to  his  or 
her  knowledge  of  such  discussions  must  be  refused. 
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Confidentiality  is  implicit  to  the  conciliation  process. 

Otherwise,   no  respondent  in  the  future  would  ever  put  himself  or 

herself  to  the  jeopardy  of  even  discussing  a  possible  settlement. 

One  can  conceive  of  exceptions  to  this   claim  of  privilege,  for 

example,    if    it    is    alleged   that   there    is    fraud   or   coercion  in 

effectuating     a     settlement.  The     protected     privilege  of 

confidentiality  is  stated  by  Wigmore  On  Evidence,   3rd  ed.    (1940) , 

vol.   8,  para  2285  to  rest  upon  the  following  requirements: 

"(1)  The  communications  must  originate  in  a  confidence 
that  they  will  not  be  disclosed. 

(2)  This  element  of  confidentiality  must  be  essential 
to  the  full  and  satisfactory  maintenance  of  the  relation 
between  the  parties. 

(3)  The  relation  must  be  one  which  in  the  opinion  of  the 
community  ought  to  be  sedulously  fostered. 

(4)  The  injury  that  would  inure  to  the  relation  by  the 
disclosure  of  the  communications  must  be  greater  than  the 
benefit  gained  for  the  correct  disposal  of  litigation." 

An  example  of  the  necessity  for  confidentiality  is  seen 

in   University   of   Guelph   v.    Canadian   Association   of  University 

Teachers  et  al  29  01. R.    (2d)   312  at  316-17,  where  an  arbitrator's 

decision  to  compel  production  of  the  university's  file  pertaining 

to  the  decision-making  process   relating  to   a  professor's  being 

denied    promotion,     was    overturned    upon    review    by    the  court. 

Colleagues  of  the  professor  had  given  evaluations  of  the  candidate 

to  the  university  on  the  basis  that  their  views  would  be  kept 

confidential . 

In  our  opinion,  the  conciliation  and  settlement  process 
pertaining    to    a    human    rights'    complaint    more    than    meets  the 
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standards  for  requiring  confidentiality  of  discussions  and 
documents  pertaining  thereto. 

The  subpoena  requested  by  the  Respondents  in  the  instant 
situation  in  the  first  instance  named  Mr.  Raj  Anand,  Chief 
Commissioner  of  the  Ontario  Human  Rights  Commission,  as  the  person 
required  to  produce  Commission  documents. 

Section  29  of  the  Code  reads: 

29.  -  (l)r  No  person  who  is  a  member  of  the  Commission 
shall  be  required  to  give  testimony  in  a  civil  suit  or 
any  proceeding  as  to  information  obtained  in  the  course 
of  an  investigation  under  this  Act. 

(2)  No  person  who  is  employed  in  the  administration  of 
this  Act  shall  be  required  to  give  testimony  in  a  civil 
suit  or  any  proceeding  other  than  a  proceeding  under  this 
Act  as  to  information  obtained  in  the  course  of  an 
investigation  under  this  Act. 

In     our     view,     section     29(1)      prohibits     the  Chief 

Commissioner  and  any  other  Commissioner,    from  being  required  to 

give  testimony  in  an  inquiry  or  to  produce  documents.  However, 

section     29(2)     allows     a     Commission     employee,     other    than  a 

Commissioner,     to    be    compelled    to    give    testimony    or  produce 

documents   in  any  inquiry.      Documents  produced  in  response  to  a 

subpoena  issued  to  a  human  rights  officer  or  other  employee  would 

be    admissible    so    long    as    relevance    was    established    by  the 

Respondent,    and   there   was   no   sustainable   ground   of  priviledge 

claimed  by  the  Commission. 

The  Evidence 

6 .       The  Evidence  Of  The  Complainants. 
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The  Complainant,  Rosa  Constance  Cryderman,  a  widow,  age  77, 
resides  as  a  unit  owner  of  a  condominium  at  65  Huntingdale 
Boulevard,  Toronto,  the  premises  of  the  Respondent  York  Condominium 
Corporation  No.  229  (hereafter  "YCC  #229") .  There  are  three  high- 
rise  buildings  that  make  up  YCC  #229,  with  two  being  subject  to  an 
adult-only  restriction.  Mrs.  Cryderman  resides  with  her  adopted 
daughter,  Constance  Erica.  With  an  income  of  about  $17,000  a  year, 
Mrs.  Cryderman,  who  does  not  drive  a  car,  wanted  a  home  without  any 
management  or  security  concerns,  and  chose  her  building  for  its 
proximity  to  a  high  school  and  shopping  mall  (where  her  daughter 
works  part-time)  .  As  well,  her  sister  and  nieces  live  only  two 
blocks  away,  and  the  unit  was  in  good  condition  and  was  offered  at 
an  affordable  price. 

In  198  6,  at  the  time  Mrs.  Cryderman  purchased  the  unit,  her 
daughter  was  only  14  years  of  age  (Exhibit  #46) .  Mrs.  Cryderman 
testified  she  did  not  realize  there  was  an  adult-only  restriction 
for  her  building  until  she  was  asked  to  sign  a  declaration  that  she 
did  not  have  children  under  16  years  of  age,  in  the  course  of 
completing  the  purchase  documentation  (Exhibit  #16,  tab  #3) .  Mrs. 
Cryderman  refused  to  sign  the  declaration,  but  a  transfer  was 
completed  (Exhibit  #16,  tab  #4)  and  she  moved  into  her  unit.  Mrs. 
Cryderman  signed  her  agreement  of  purchase  and  sale  in  August,  198  6 
(Exhibit  #16,  Tab  #1),  received  a  transfer  (Exhibit  #16,  Tab  #4) 
and  moved  into  her  unit  October  15,  1986.  The  Board  of  Directors 
of  the  Respondent  YCC  #229,  pursuant  to  article  5  of  the 
declaration,   refused  October  16,   1986,    (Exhibit  #16,   Tab  #16)  to 


approve  the  purchase  because  she  had  a  daughter  under  the  age  of 
16  and  it  was  contrary  to  the  corporation's  policy  to  allow  someone 
to  buy  a  unit  for  occupancy  with  a  child  under  16  years  of  age. 
However,  it  is  to  be  noted  that  section  20(4)  of  the  Code 
(discussed  below)  was  not  repealed  until  December  18,  1986. 

Mrs.  Cryderman  was  advised  that  YCC  #229  refused  to  approve 
the  transaction  (Exhibit  #16,  tab  #7)  and  wanted  to  buy  the  unit 
from  her  at  the  price  she  had  paid.  Mrs.  Cryderman  was  threatened 
with  litigation  (Exhibit  #16,  tab  #16)  ,  but  when  she  learned  of 
amendments  to  the  Code  enacted  through  the  Legislature  (discussed 
below)  ,  and  was  assured  by  the  Human  Rights  Commission  that  the  law 
now  allowed  her  and  her  daughter  to  reside  there,  she  stayed  in  the 
condominium.  Court  proceedings  were  eventually  initiated  against 
Mrs.  Cryderman  (see  York  Condominium  Corp.  No.  229  v.  Cryderman  et 
al.  (1989)  10  C.H.R.R.  D/5439  (Ont.  Dist.  Ct.)),  even  though  YCC 
#229  was  then  aware  a  board  of  inquiry  would  be  appointed.  Mrs. 
Cryderman  testified  that  she  has  suffered  from  stress  and  anxiety 
as  a  result  of  the  situation  and  that  her  daughter  was  subjected 
to  criticism  by  a  security  guard  for  a  while  because  of  the 
dispute. 

The  Complainant,  Ms.  Lana  Marie  Salmon,  a  financial  services 
consultant  and  computer  programmer  analyst,  is  a  single  parent  who 
has  one  son,  Kwame,  who  was  13  years  of  age  in  1987.  Ms.  Salmon 
entered  into  an  agreement  to  purchase  (Exhibit  #52)  a  condominium 
unit  owned  by  the  Complainant,  George  Ramdial,  at  20  Dean  Park 
Road,     Scarborough,     being     in    a    building    of    the  Respondent, 
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Metropolitan  Toronto  Condominium  Corporation  No.  624  (hereafter 
"MTCC  #624")  .  She  chose  the  unit  because  of  its  location  and 
because  the  building  had  a  fitness  room  and  pool,  and  she  wanted 
a  condominium  because  it  was  maintenance-free  and  had  2  4  hour 
security.  Ms.  Salmon  testified  that  she  first  learned  there  was 
a  problem  in  having  a  child  under  age  16  shortly  before  she  was  to 
move  in  while  she  was  trying  to  reserve  the  elevator  for  moving 
purposes,  through  a  conversation  with  the  property  manager,  the 
individual  Respondent,  Ms.  Peggy  Merchant. 

MCC  #624  took  court  proceedings  against  Ms.  Salmon  (Exhibit 
#17,  tab  #2)  (see  Metropolitan  Toronto  Condominium  Corporation  No. 
624  v.  Ramdial  and  Salmon  (1989)  10  C.H.R.R.  D/5440  (Ont.  Dist. 
Ct.);  appeal  quashed  10  C.H.R.R.  D/5442) .  Ms.  Salmon  thereupon 
entered  into  a  release  with  Mr.  Ramdial  (Exhibit  #51) .  Ms.  Salmon 
had  already  sold  her  existing  home,  and  stated  that  because  prices 
had  risen  significantly  in  the  interim  period,  she  was  unable  to 
purchase  another  property  and  so  has  continued  to  live  in  her 
sister's  home  since  her  abortive  attempted  purchase  of  the  Ramdial 
unit.  Ms.  Salmon  testified  that  her  sister's  home  is  far  from  her 
son's  school,  and  that  this  matter  has  been  a  stressful  situation. 

The  Complainant,  Ms.  Flora  Dudnik,  resided  in  a  condominium 
unit  at  177  Linus  Road  in  Metropolitan  Toronto,  in  a  building  of 
York  Condominium  Corporation  No.  216  (hereafter  "YCC  #216"), 
together  with  her  husband.  The  unit  was  purchased  in  October, 
1979.  She  and  her  husband  knew  of  the  adult-only  restriction  in 
YCC   #216 's  declaration  whereby  persons  under  the  age  of   14  were 
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prohibited  from  residing  in  the  building.  After  the  birth  of  her 
twin  children,  February  3,  1987,  she  and  her  husband  received  a 
notice  June  1,  1987,  from  YCC  #216  (Exhibit  #56,  tab  #3)  advising 
that  they  would  have  to  leave  because  of  the  children.  It  is  to 
be  noted  that  the  two  other  high-rise  buildings  making  up  YCC  #216 
were  not  subject  to  the  adult-only  restriction. 

Ms.  Dudnik  went  to  the  Human  Rights  Commission  shortly 
thereafter,  with  a  formal  Complaint  being  signed  February  9,  1988, 
but  a  court  proceeding  was  commenced  against  her  (Exhibit  #56,  tab 
#16)   February  24,  1988. 

Thereupon,  Ms.  Dudnik  and  her  family,  given  the  stressful 
pressure  they  felt  and  the  fear  of  legal  expenses,  consented  to 
leave  and  sold  the  unit,  buying  a  townhouse  in  a  suburb  of  New  York 
city  where  her  husband's  parents  live  and  where  he  works  in  his  own 
business . 

The  Complainant,  Ms.  Berta  Kogan,  a  real  estate  agent  and 
registered  nurse,  is  married  with  two  children.  She  and  her 
husband,  Leonid,  emigrated  from  the  Soviet  Union  in  1974  with  only 
$90  and  came  to  Canada,  and  Toronto,  in  1978.  They  worked  hard, 
and  eventually  purchased  for  $131,750  a  condominium  unit  in  a 
building  of  the  Respondent,  Metropolitan  Toronto  Condominium 
Corporation  No.  551  (hereafter  "MTCC  #551")  at  1313  Torresdale 
Drive  in  Metropolitan  Toronto,  in  September,  1986  (Exhibit  #59) . 
Its  location  was  attractive  for  a  number  of  reasons,  in  particular, 
because  it  was  just  three  blocks  from  where  they  were  then  renting 
and  they  wanted  their  two  children,   Eva,  bom  February  16,  1977, 


and  Roland,  born  June  13,  1980,  to  continue  to  attend  the  same 
school . 

Ms.  Kogan  testified  that  she  and  her  husband  first  learned  of 
the  adult-only  restriction  in  the  declaration   (Exhibit  #18,  tabs 
#1,    #2)   of  MTCC  #551  about  two  days  prior  to  the  closing  of  the 
purchase.    Evidence  of  the  Respondents  suggested  that  Ms.  Kogan  and 
her  husband  were  aware  of  the  adult-only  restriction  when  the  unit 
was  purchased.     In  any  event,   the  Kogans  completed  the  purchase, 
but  did  not  move  into  the  unit  at  first,    instead  living  with  her 
parents.     However,   after  reading  in  the  newspapers   (Exhibit  #60) 
that  adult-only  restrictions  for  condominiums  presumably  had  been 
abolished,    Ms.    Kogan    and    her    family    moved    into    the    unit  in 
December,  1986.    Ms.  Kogan  then  was  notified  by  the  law  firm  acting 
for    the    Respondent    MTCC    #551    that    the    declaration    would  be 
enforced,  and  court  proceedings  were  ultimately  commenced  October 
16,    1987    (Exhibit   #18,   tab   #14)  .      Ms.   Kogan  signed  a  Complaint 
(Exhibit  #6)   with  the  Human  Rights  Commission  October  28,  1987, 
however,  Ms.  Kogan  said  that  given  the  pressure  and  stress  she  and 
her  family  felt,  the  unit  was  sold  as  of  June  1,  1988,  for  $234,000 
(Exhibit  #69) .     She  and  her  family  then  rented  an  apartment  some 
distance  north,  and  she  drove  her  children  to  and  from  school  for 
their  last  month  of  the  school  year.     Since  that  time  she  and  her 
husband  have  purchased  a  detached  house  in  Thornhill. 

The  Complainant,  George  Ramdial,  was  an  owner  of  the 
condominium  unit  which  Ms.  Salmon  had  sought  to  purchase  at  20  Dean 
Park  Road,    Scarborough,    being  the  building  of  MTCC   #624.  Mr. 


Ramdial  lived  in  the  unit  from  March,  1984,  to  January,  1988.  He 
was  well-aware  of  the  adult-only  restriction  (Exhibit  #17,  tab  #1)  , 
and  he  felt  strongly  enough  about  any  change  to  the  law  whereby 
such  restrictions  might  be  prohibited,  that  he  phoned  the  then 
Minister  of  Housing  when  he  first  became  aware  through  the  press 
that  such  discrimination  might  be  made  unlawful  by  amendments  to 
the  Code.  Although  Mr.  Ramdial  understood  the  law  then  was  amended 
to  make  such  discrimination  unlawful,  he  also  knew  that  MTCC  #624 
wanted  to  seek  to  continue  to  enforce  the  restriction  and  have  it 
tested  in  the  courts  even  after  the  human  rights  legislation  had 
been  amended  (Exhibits  #65,  #64,  tab  4). 

Mr.  Ramdial  then  advertised  his  unit  for  sale  and  entered  into 
a  sale  agreement  with  the  Complainant,  Lana  Salmon  (Exhibit  #64, 
tab  #8)  for  $133,000,  to  close  February  1,  1988,  but  testified  he 
was  not  aware  of  her  child.  He  testified  he  first  became  aware  of 
a  problem  when  he  was  served  with  MTCC  #624 's  court  application 
(Exhibit  #17,  tab  #2)  of  January  25,  1988. 

A  release  was  obtained  from  Ms.  Salmon  (Exhibit  #64,  tab  #9) 
and  Mr.  Ramdial  then  sold  his  unit  to  someone  else  April  15,  1988, 
for  $143,000. 

7 .      The  Situation  Of  The   Individual   Owners   Testifying  For  The 
Respondents . 

Every  party  involved  in  this  case  stressed  the  view  that  an 
individual  wants  to  be  free  to  acquire  the  housing  of  his  or  her 
choice.     The  Complainants  hope  to  see  the  abolition  of  rules  and 
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bylaws  that  prohibit  them  from  occupying  certain  housing  units  with 
their  children.  The  Respondents  are  seeking  to  preserve  the 
ability  to  maintain  a  standard  of  living  which  they  believe  is 
inconsistent  with  having  children  in  their  buildings.  Both  sides 
of  the  debate  clearly  articulated  these  positions  by  presenting  the 
testimony  of  the  individual  Complainants  and  several  owners  of 
units  within  the  Respondent  condominium  corporations.  All  the 
evidence  was  eloquent  and  sincere.  The  situations  of  the 
Complainants  have  been  dealt  with  above.  The  evidence  of  the 
individual  owners  will  now  be  detailed. 

Each  of  the  owners  who  testified  for  the  Respondents  seemed 
to  be  a  perfect  example  of  the  kind  of  person  who  might 
deliberately  choose  an  "adult-only"  building  for  specific  and 
compelling  reasons.  For  example,  the  Board  heard  from  the  owners 
of  units  in  Respondent  MTCC  #624,  the  "adult-only"  complex  that  the 
Complainant  Ms.  Lana  Salmon  wanted  to  move  into.  Ms.  Judith 
Pashley,  a  registered  nurse,  living  on  her  own,  testified  she  has 
lived  in  a  house  and  in  a  family  condominium  before  but  she  chose 
this  particular  unit  because  she  needed  a  place  that  was  "fairly 
quiet"  and  wanted  something  that  would  not  deteriorate  after  a  few 
years.  She  often  works  night  shifts  from  11:30  p.m.  to  7:30  a.m. 
at  a  nearby  hospital.  She  had  trouble  sleeping  in  her  previous 
condominium  because  of  noise  during  the  daytime  and  babies  crying 
in  the  nighttime.  She  said  that  if  her  building  could  no  longer 
retain  its  "adults  only  status"  she  anticipates  that  she  would  buy 
a  detached  home  to  achieve  the  quiet  that  she  feels  she  needs. 


Similarly,  Ms.  Ann  Sawchuck  owns  a  unit  in  YCC  #624.  she  is 
a  single  businesswoman,  confined  to  a  wheelchair.  She  has  lived 
in  both  adult  and  family  rental  units  before.  She  admits  choosing 
this  unit  because  of  location  and  for  investment  reasons.  But  she 
stated  she  also  chose  it  because  she  feels  she  needs  the  lesser 
noise  level  for  reasons  of  health  and  because  she  requires  a  lot 
of  sleep. 

Another  unit  owner  in  MTCC  #624  is  Mr.  John  Honsinger.  He  is 
retired  and  lives  with  his  wife.  They  moved  from  their  family  home 
so  they  could  have  a  unit  where  they  could  "lock  it  up  and  travel". 
He  has  five  children  and  three  grandchildren.  He  explained  he 
wanted  an  "adult  lifestyle"  condominium  because  "we  raised  five 
children. .. [and] ...  felt  we  earned  the  benefits  of  living  the  type 
of  lifestyle  that  we  thought  we  would  enjoy." 

Mr.  Cecil  Clark  presented  moving  testimony.  He  is  81  years 
old  and  lives  with  his  wife  to  whom  he  has  been  married  for  58 
years.  They  moved  from  London,  Ontario  to  their  unit  in  MTCC  #624 
after  his  wife  sustained  serious  leg  injuries  from  a  fall.  They 
wanted  to  be  near  to  their  only  daughter  and  their  grandchildren 
and  to  Toronto  hospitals.  They  looked  hard  to  find  an  "adult  only" 
building  because  Mr.  Clark  is  concerned  that  the  presence  of  young 
children  in  a  building  would  lead  to  bikes  being  left  in  the 
hallways,  skateboarding  up  and  down  the  halls  and  the  chance  that 
these  types  of  activities  might  lead  to  his  wife  being  knocked 
down.  As  he  said,  "I  really  like  young  children,  but  I  don't  want 
anybody  to  knock  my  wife  down." 


We  also  heard  from  Fred  Clifford.  He  represents  the  younger 
generation  of  owners  at  MTCC  624  who  want  an  "adult  lifestyle". 
He  is  a  28  year  old  married  professional,  without  any  children  "as 
of  yet".  His  intention  is  to  move  out  when  he  has  children.  But 
in  the  meantime,  he  wishes  to  maintain  the  "quiet,  pleasant 
surroundings"  that  he  purchased  for  "security  of  investment".  He 
feels  children  in  the  building  would  "decrease  our  standard  of 
living  and  increase  our  maintenance  costs".  He  was  adamant  when 
he  stated,  "We  have  chosen  our  lifestyle.  We  have  a  right  to  live 
that  way. " 

We  also  heard  from  unit  owners  of  YCC  #229.  This  is  the 
complex  where  the  Crydermans  reside  and  which  has  two  adult-only 
towers  and  one  "family  tower".  Mr.  William  Stewart  chose  the 
"adult  only"  tower  because,  "we  were  ready  to  adopt  the  adult 
lifestyle,  that  is,  avoiding  close  contact  with  children  as  they 
grew  up...".  He  is  retired  and  wanted  a  condominium  because  his 
home  was  too  big  and  he  wanted  less  upkeep.  He  feels  that  no  rules 
or  regulations  upon  the  conduct  of  children  could  possibly  control 
the  noise  levels  he  wishes  to  avoid.  In  cross-examination  he 
argued,  "you  can  control  it  [noise]  from  a  stereo  but  you  can't 
enforce  it  [rules]  against  a  baby  crying.  Noise  prevention  just 
doesn't  work  that  way.     Do  you  call  the  police?" 

We  also  heard  from  Mrs.  Evelyn  Holland  who  owns  an  adult-only 
unit  in  YCC  #229.  She  is  a  mother  of  three  and  a  grandmother  of 
nine.  She  had  initially  bought  a  unit  in  a  family  condominium 
complex  elsewhere  in  Toronto  after  moving  from  her  family  home  in 
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Cobourg.     She  sold  it  after  six  months  at  a  substantial  financial 

loss  because  of  what  she  described  as  problems  with  children  in  the 

hall   with  bicycles,    "youngsters"    congregating   in   the  entrance, 

"teenagers'    blaring   stereos"   and   "just   continual   noise   all  the 

time."     She  moved  to  this  unit  because  it  was  "nicely  kept"  and 

very  convenient  to  hospitals  and  to  her  doctor.    She  is  sympathetic 

to    children    but   very    concerned    about   maintaining    the    kind  of 

decorum  she  wants  in  her  building.     As  she  says: 

I  mean  we  love  children  and  we  looked  after  four  of  our 
grandchildren  for  quite  a  long  time  because  their  father 
was  ill  in  the  hospital.  And  so  we  are  quite  used  to 
children.  But  there  are  times  when  you  do  want  to  get 
away  from  it  and  if  you  are  in  family  building  you  just 
don't. 

Owners  of  units  in  the  buildings  of  YCC  #216  also  testified. 
This  complex  has  three  high-rises,  but  only  one  tower  is  age- 
restricted.  This  is  where  Ms.  Dudnik  resided  until  the  birth  of 
her  twins.  There  is  also  a  daycare  centre  and  playground  for  the 
other  two  towers  which  were  referred  to  by  the  witnesses  as  the 
"family  units".  Mrs.  Frances  Downey  has  lived  in  the  adult  tower 
since  1975.  She  is  a  widow  of  73  years  with  two  children  and  three 
grandchildren.  She  moved  into  the  condominium  after  her  husband 
died  and  she  found  her  family  home  too  large  to  keep  up.  This  unit 
appealed  to  her  because  it  was  close  to  transportation,  had  the 
facilities  she  wanted,  and  was  offered  at  an  appropriate  price. 
When  asked  if  she  would  have  bought  a  family  unit  she  responded: 
"Not  likely... I  wanted  to  try  to  get  into  an  adult  building.  I 
figured  it  was  nice  and  quiet." 
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Similarly,  Mrs.  Elaine  Heinz  lives  in  the  same  tower.  She  is 
67  and  has  lived  in  the  unit  for  15  years  with  her  husband.  She 
has  one  daughter  and  two  grandchildren.  She  and  her  husband  moved 
from  a  rental  unit  because  of  concerns  about  escalating  rents.  She 
explained,  "We  were  looking  for... an  adult  building  where  there 
would  be  quite  a  few  seniors  and  some  activity  for  seniors."  She 
found  what  she  was  looking  for  in  this  complex.  While  she  liked 
the  facilities  in  all  the  towers,  she  said  she  would  not  purchase 
a  family  unit  because  "this  was  for  our  retirement. .. for  it  to  be 
quiet  and  peaceful."  In  her  forceful  testimony  she  told  the  Board, 
"We  are  seniors... I  feel  Human  Rights  should  consider  seniors  too. 
In  fact,  old  people  and  children  are  my  preference  for  Human 
Rights . " 

That  sentiment  was  the  theme  that  ran  through  all  the 
testimony  of  the  condominium  unit  owners  who  testified  on  behalf 
of  the  Respondents.  None  were  against  children  per  se.  Many  were 
grandparents  who  greatly  enjoyed  their  grandchildren  when  they  came 
for  visits.  Many  enjoyed  watching  children  in  the  nearby 
playgrounds.  However,  they  all  felt  that  children  residing  in 
their  buildings  would  destroy  their  peace  and  quiet  and  their 
present  standard  of  living.  Many  felt  that  teenagers  could  be 
extremely  noisy,  disruptive  and  threatening.  Many  acknowledged 
that  adults  too  can  cause  noise  problems.  But  the  theme  of  all 
their  evidence  was  that  while  condominium  rules  and  regulations 
could  control  teen  and  adult-created  problems,  nothing  could 
effectively  control  the  everyday  sounds  and  activities  of  normal, 


healthy  children.  All  the  unit  owners  felt  that  responsible 
parenting  and  protective  construction  would  not  be  sufficient  to 
control  such  things  as  babies  crying  and  normal  children's  games. 

In  a  nutshell,  Respondents'  witnesses  see  the  "adult-only" 
restriction  as  a  morally  and  legally  valid  exercise  of  their 
inherent  right  to  freedom  of  action.  In  our  society,  the  beginning 
premise  is  that  individuals  are  free  to  think  and  act  as  they 
please,  unless  society  has  circumscribed  that  freedom  by  law. 
Freedom  cannot,  of  course,  be  absolute  or  most  people  would  be 
oppressed  by  a  powerful  few.  Hence,  an  individual  should  have 
freedom  only  so  far  as  it  does  not  interfere  with  the  recognized 
right  of  other  individuals  in  society  to  enjoy  a  similar  freedom. 
Societal  consciousness  of  the  "rights"  of  individuals  to  protection 
from  the  unbridled  freedom  of  others  has  risen  significantly  in 
recent  years.  Having  said  this,  it  would  be  surprising  to  most 
people  today  to  realize  that  it  is  only  in  recent  years  that  "sex" 
or  gender  discrimination  (S.O.  1951,  c.  26),  "age"  discrimination 
(S.O.  1966,  c.  3),  and  "handicap"  or  disability  discrimination 
(1982  through  the  Code)  were  made  prohibited  grounds  under  Ontario 
human  rights  legislation.  See  generally,  Cameron  v.  Nel-Gor 
(1984),  5  C.H.R.R.  D/2170  at  D/2172,  paras.  18309  to  18328  (P. A. 
Cumming,  Ont.  Bd.  of  Inquiry) . 

Human  rights  legislation  in  Ontario  is  a  relatively  new 
phenomenon,  with  the  first  comprehensive  legislative  human  rights 
scheme  being  enacted  in  1962  with  the  Ontario  Human  Rights  Code, 
S.O.    1961-62,   c.   93.     Indeed,   it  is  only  since  1982  that  "family 


40 

status"  has  been  a  prohibited  ground  under  the  Code ,  and  section 
15(1)  of  the  Charter,  enacted  in  1982,  does  not  include  '•family- 
status"  as  an  enumerated  ground.  However,  the  enumerated  grounds 
in  section  15(1)  are  not  exclusive  and  any  limits  on  grounds  for 
discrimination  await  definition  by  the  courts.  Apart  from  Ontario, 
only  Manitoba  (Human  Rights  Code.  SM  1987,  c.  45  s.  9(2) (i))  and 
Canada  (Canadian  Human  Rights  Act.  RSC  1985,  c.  H-6,  s.  3(1)) 
include  "family  status"  as  a  prohibited  ground  in  their  human 
rights  legislation. 

The  point  is,  perspectives  differ  on  the  appropriate  limit  to 
one's  freedom  of  action,  perhaps  particularly  when  it  is  the 
utilization  of  private  property  that  is  in  question.  There  are 
American  cases  which  validate  condominium  age  restrictions 
constitutionally  in  housing  as  being  a  reasonable  means  of 
providing  housing  which  meets  differing  desires  of  varying  age 
groups.  See,  for  example,  Covered  Bridge  Condominium  Association 
v.  Chambliss  705  S.W.  (2d)  211  at  213  (Tex.  App.  14  Dist.  1985)  ; 
Rilev  v.  Stoves.  526  P  2d  747  (1974)  (Ariz.  C  of  A);  and  White 
Egret  Condominium  Inc.  v.  Franklin.  379  So.  2d  346  (Fla.  1979)  . 
For  an  excellent  review  of  the  American  case  law,  see  the  decision 
of  Chairperson  Michel  G.  Picher  constituted  as  a  Board  of  Inquiry 
in  Fakhourv  v.  Las  Brisas  Ltd.  (1987) ,  8  C.H.R.R.  D/4028  at  D/4032, 
paras.   31871  to  31876. 

The  balancing  of  interests  in  determining  the  limits  upon 
freedom  of  action  is  sometimes  a  difficult  task,  but  in  all  events 
it  is  one  for  the  democratically-elected  law-making  institution, 
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and  specifically  in  the  instant  inquiry,  the  Legislature  of 
Ontario.  What  impact  does  the  Code  have  upon  the  'adult-only' 
restriction?  Before  considering  this,  it  is  to  be  noted  that  there 
is  specific  legislation  in  Ontario  relevant  to  condominiums. 

8 .       The  Condominium  Act. 

Section  49(1)  of  the  Condominium  Act,  R.S.O.  1980,  c.  84,  as 
amended,  provides  that  the  corporation's  declaration,  by-laws  and 
rules  are  enforceable  through  the  corporation  or  any  owner  applying 
to  the  county  or  district  court  for  an  order  directing  the 
performance  of  the  duty.  Therefore,  Respondents  argue  that  it  was 
actually  an  order  of  a  court  of  competent  jurisdiction  which 
prevented  Ms.  Salmon  from  being  able  to  take  up  residency  in  the 
condominium  unit  she  had  purchased. 

Section  2(4)  provides  that  upon  registration  of  a  declaration 
the  Act  applies.  Section  3(3)  (b)  and  (c)  provide  that  the 
declaration  may  contain  "provisions  respecting  the  occupation  and 
use  of  the  units  and  common  elements"  and  "provisions 
restricting. leases  and  sales  of  the  units  and  common  interests". 

These  provisions  (leaving  aside  any  consideration  of  the 
impact  of  the  Code)  are  the  basis  for  the  adult-only  restriction. 

By  section  31(1)  each  owner  of  a  unit  "is  bound  by  and  shall 
comply  with  ...[the]  Act,  the  declaration,  the  by-laws  and  the 
rules".  As  well,  section  31(2)  provides  that  each  owner  has  a 
right  to  compliance  by  the  other  owners  with  the  Act,  declaration, 
by-laws    and    rules,     and    section    31(3)     gives    the  condominium 
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corporation  a  right  to  compliance  by  all  owners.  The  declaration 
and  by-laws  are  "vital  to  the  integrity  of  the  title  acquired  by 
the  unit  owner...":  Re  Carleton  Condominium  Corp.  No.  279  and 
Rochon  (1987),  59  O.R.  (2d)  545  at  552  (Ont.  C.A.).  Clearly,  the 
Act  serves  to  facilitate  a  number  of  people  coming  together 
collectively  in  respect  of  various  property  rights  and  through 
their  freedom  of  action  constituting  a  legal  regime  so  that  they 
can  maximize  their  collective  welfare  through  the  enjoyment  of  the 
bundle  of  property  rights. 

Moreover,  section  12(3)  provides  that  the  corporation  has  a 
duty  to  effect  compliance  by  ■  the  owners  with  the  Act,  the 
declaration,  the  by-laws  and  the  rules.  Section  12(5)  provides 
that  each  owner  has  the  right  to  the  performance  of  any  duty  of  the 
corporation  specified  by  the  Act,  declaration,  by-laws  and  rules. 

When  MTCC  #624  learned  of  the  agreement  of  purchase  and  sale 

between  Ms.    Salmon  and  Mr.    Ramdial,    it  applied  to  the  District 

Court  for  an  injunction  to  prevent  the  sale.     Hudson,   J.,  after 

reviewing  the  provisions  of  the  Condominium  Act,  concluded  that  an 

order  and  injunction  should  be  made  requiring  Mr.  Ramdial  to  comply 

with  section  35  of  the  declaration  of  MTCC  #624.     See  Metropolitan 

Toronto  Condominium  Corporation  Number  624  v.   George  Ramdial  et 

al . .    (1989)   10  C.H.R.R.  D/5440.    Hudson,  J.,  in  an  oral  judgement, 

found  that  the  Code  did  not  apply: 

"The  discrimination  is  not  against  parent  and  child.  If 
the  child  is  16  years  of  age  or  older,  then  the  child  can 
occupy  the  unit  with  her  or  her  [sic]  parent  or  parents. 
The  discrimination  is  [in]  respect  of  age,  not  with 
respect  to  family  status",    (at  D/5441,  para.  40703) 
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Hudson,    J.    relied   in   part   upon   Re   Royal    Insurance   Co.  of 

Canada  and  Ontario  Human  Rights  Commission  et  al.,    51  O.R.  (2d) 

797;    (1987)    8   C.H.R.R.    D/3908  which  dealt  with  the  question  of 

whether  a  parent  could  be  charged  a  greater  premium  for  a  16  year 

old  driver  than  for  a  driver  25  years  of  age  or  more.  Montgomery, 

J,   speaking  for  the  Divisional  Court,  held  that  the  complaint  did 

not  raise  the  "family  status"  ground  of  discrimination. 

"It  is  not  the  parent  and  child  relationship  that  causes 
the  increase  in  premiums.  Rather,  it  is  the  fact  that 
the  occasional  driver  is  under  25  years  of  age.  All 
parents  are  treated  identically  with  respect  to  the  rates 
of  occasional  drivers",    (at  p.  800) 

York  Condominium  Corp.  No.  216  v.  Borsodi  et  al.  (1983)  ,  42 
O.R.  (2d)  99  (County  Court)  involved  the  enforcement  in  1983  of  s. 
18(a)  of  the  Declaration  of  Respondent  YCC  #216,  being  its  'adult- 
only'  restriction,  (a  case  involving  a  situation  prior  to  repeal 
of  section  20(4)  of  the  Code,  discussed  below,  and  prior  to  section 
15(1)  of  the  Charter  coming  into  force).  In  1980,  apparently 
children  under  14  years  of  age  were  occupying  some  14  units  in  YCC 
#216,  and  the  property  manager  gave  six  months  notice  to  the 
offending  unit  occupiers  to  make  other  arrangements.  Allen,  Co. 
Ct.  J.,  held  that  the  Code  had  no  application  because 

". .  .the  Legislative  Assembly  recognizes  [s.  9(1)  (a)  ]  that 
there  are  situations  in  which  persons  under  the  age  of 
18  might .  for  desirable  or  legitimate  purposes,  be  dealt 
with  in  a  manner  different  from  that  applicable  to  older 
persons",    (p.  105) 

The  minimum  age  requirement  of  18  in  section  9(1)  (a)  seems 
premised  on  age  18  being  the  age  of  majority  with  the  consequence 
that  contracts  with  younger  persons  are  generally  unenforceable. 


Accordingly,  if  a  landlord  or  seller  cannot  obtain  an  enforceable 
contract  it  is  unreasonable  to  say  that  their  refusal  to  deal  with 
an  infant,  although  it  is  discriminatory,  should  be  unlawful.  It 
is  noted  section  3a (2)  provides  that  a  person  16  or  17  years  old 
"who  has  withdrawn  from  parental  control"  can  enter  into 
enforceable  contracts  and  accordingly,  section  3a (1)  extends  the 
right  (affirmed  for  adults  by  section  3)  to  equal  treatment  with 
respect  to  occupancy  of  and  contracting  for  accommodation  without 
discrimination  because  of  age  to  16  and  17  year  olds. 


9 .       The  Adult-Onlv  Restrictions. 

By  court  order  February  10 ,    1986,   the  declaration  (Exhibit 

#17,    Tab  #1)    of  MTCC  #551    (relevant  to  the  Kogan  Complaint)  was 

amended  to  add  to  Article  III  a  paragraph  3  reading  as  follows: 

(3)     Provisions  Restricting  Gifts ,   Leases  and  Sales  of 
Units  and  Common  Interests 

(a)  No  residential  unit  shall  be  occupied  and  the 
common  elements  used  by  any  person  who  is  under 
the  age  of  sixteen  (16)  years,  except  with 
respect  to  guests  as  provided  for  in  the  Rules. 

(b)  No  owner  shall  sell  or  lease  his  residential 
unit  unless  prior  to  entering  into  the 
agreement  of  purchase  and  sale  or  the  tenancy 
agreement,  he  shall  obtain  from  the  proposed 
purchaser  or  tenant  a  sworn  declaration  in  the 
Corporation's  form  setting  out  the  number  of 
persons  in  the  proposed  purchaser 1  s  or  tenant 1  s 
family,  their  respective  names  and  ages  and 
the  intention  of  the  proposed  purchaser  or 
tenant  as  to  whom  will  reside  in  the  said 
residential  unit.  Prior  to  the  completion  of 
the  agreement  of  purchase  and  sale  or  the 
tenancy  agreement  as  the  case  may  be,  the  owner 
shall  cause  the  purchaser  or  the  tenant  to 
deliver  to  the  Corporation  an  agreement  signed 
by    the    purchaser    or    the    tenant,     to  the 
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following  effect: 

"I,  ,   covenant  and  agree  that  I, 

the  members  of  my  household  and  my  guests  from 
time  to  time,  will,  in  occupying  and  using  the 
unit  and  the  common  elements,  comply  with  the 
Condominium  Act,  the  Declaration,  the  By-laws 
and  the  Rules  of  the  Corporation.  In 
particular,  I  am  aware  of  and  will  abide  by 
the  age  restriction  in  the  registered 
Declaration  in  respect  of  the  use  and  occupancy 
of  the  unit  by  myself  and  the  members  of  my 
household. " 

Notwithstanding  the  foregoing,  the  restrictions 
in  (a)  above  shall  not  apply  to  an  owner  or 
tenant  presently  residing  in  a  residential 
unit,  one  or  more  of  the  members  of  whose 
household  at  the  date  this  provisions  comes 
into  force  is  of  an  age  of  less  than  sixteen 
(16)  years;" 

The  MTCC  #624  Declaration  (see  Exhibit  #17,  Tab  #1)  (relevant 

to  the  Salmon/Ramdial  Complaints)  provides: 

Section  3  5  -  Adult  Occupancy 

No  unit  owner  or  lessee  of  a  unit  shall  permit 
anyone  under  the  age  of  16  years  to  ordinarily  reside  in 
such  unit.  Any  unit  resale  or  lease  by  anyone  other  than 
the  declarant  must  be  consented  to  by  the  Board  of 
Directors  within  15  days  of  their  receipt  of  the 
Agreement  of  Purchase  and  Sale  or  lease,  or 
alternatively,  the  Corporation  may  purchase  or  lease  such 
unit  on  the  same  terms  and  conditions  as  set  out  in  the 
said  Agreement  of  Purchase  and  Sale  or  lease. 

The  YCC  #229  Declaration  (relevant  to  the  Cryderman  Complaint) 

provides  in  Article  V  (see  Exhibit  #16,  Tab  #5)   that  no  unit  can 

be  leased  or  sold  without  the  approval  of  the  Board  of  Directors, 

who  require  a  so-called  "statutory  declaration"  (Exhibit  #16,  Tab 

#3)  that  the  prospective  occupiers  have  no  children  under  the  age 

of  16  years. 

In  respect  of  the  Complainant,  Ms.  Flora  Dudnik,  s.   18(a)  of 
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the  declaration  of  YCC  #216   (Exhibit  #56,  tab  #1)  provides: 

18.  (a)  To  the  intent  that  the  owners  of  the  units  set 
out  below  shall  be  permitted  to  make  use  of 
such  units  being  the  north  building  of  the 
condominium,  and  the  common  elements,  without 
unreasonable  interference  in  their  use  and 
enjoyment  thereof  because  of  noise  and 
disturbance  caused  by  children,  and  to  the 
intent  that  the  said  building  and  the  said 
units  shall  be  for  the  use  of  adults  only,  no 
owner  or  occupant  of  such  units  shall  use  them 
or  permit  them  to  be  used  or  shall  sell  or 
permit  them  to  be  sold  except  for  residential 
purposes  for  adults  and  persons  14  years  of 
age  and  older  and  no  children  under  the  age  of 
14  years  shall  be  permitted  by  the  owners  and 
occupants  of  the  said  units  to  occupy  or 
reside  in  the  said  units;  provided,  however, 
that  this  paragraph  shall  not  be  construed  so 
as  to  prevent  reasonable  visits  (including 
overnight  visits)  by  relatives,  friends,  or 
their  children  under  the  age  of  14  years.  The 
said  units  are  units  1  to  8  inclusive  on  level 
1,  units  1  to  13  inclusive  on  level  2,  units 
1  to  14  inclusive  on  levels  3  to  17  inclusive. 

(b)  In  the  event  that  any  unit  owner  or  occupant 
is  in  breach  of  the  provisions  of  this 
paragraph,  the  Board  of  Directors  shall 
forthwith  commence  legal  proceedings  against 
such  person  and  shall  apply  for  an  order 
directing  compliance  with  this  section  and  an 
injunction  preventing  such  person  from 
continuing  the  offence,  all  as  provided  for  in 
Section  23  of  the  Condominium  Act  as  amended, 
and  if  any  such  person  continues  such  default 
in  violation  of  any  order  or  injunction  which 
may  be  obtained,  the  Board  of  Directors  shall 
take  such  other  steps  as  they  may  deem 
appropriate  to  obtain  compliance. 

(c)  Any  costs,  charges  or  expenses  of  whatsoever 
kind  incurred  in  enforcing  the  provisions  of 
this  paragraph  shall  be  the  joint  and  several 
responsibility  of  the  person  committing  the 
breach  and  of  the  registered  unit  owner  who 
has  committed  the  breach  or  permitted  the 
commission  of  the  breach  or  permitted  the 
occupancy  of  the  unit  by  the  person  committing 
the  breach  (including  legal  fees  as  between  a 
solicitor  and  his  own  client) . 
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10 .     Evidence  As  To  Available  Housing  Supply  And  Related  Matters. 

Considerable  evidence  was  led  with  respect  to  the  number  of 
residential  condominium  units  in  Ontario,  the  number  of  families 
with  children  who  reside  in  condominiums  and  the  possible  impact 
of  disallowing  adult-only  condominiums.  This  evidence  was  given 
by  expert  witnesses  as  well  as  others  who  testified  from  their 
personal  observations. 

Dr.  Lawrence  Smith,  a  professor  of  economics  at  the 
University  of  Toronto,  explained  how  the  migration  of  large 
numbers  of  people  into  southern  Ontario  in  recent  years  has  placed 
a  severe  strain  on  existing  housing  stock  and  resulted  in  a  rapid 
rise  in  the  cost  of  housing.  Mr.  Robert  Couchman,  the  executive 
director  of  the  Family  Service  Association  of  Metropolitan  Toronto 
and  Mr.  Peter  Dudney,  the  housing  advocate  for  the  Catholic 
Children's  Aid  Society  of  Metropolitan  Toronto,  testified  that  the 
rise  in  the  cost  of  housing  has  had  a  serious  impact  on  a  large 
number  of  families,  particularly  those  with  low  incomes.  Because 
of  the  costs  involved,  relatively  few  low  income  families  are 
likely  to  be  able  to  purchase  or  rent  a  condominium  unit.  Mr. 
Dudney,  however,  suggested  that  any  increase  in  the  stock  of 
family  housing  would  indirectly  be  of  benefit  to  low  income 
families . 

The  rapid  rise  in  house  prices  in  southern  Ontario  in  the 
past  decade  has  prompted  developers  to  construct  a  substantial 
number  of  new  homes.    An  increasing  proportion  of  these  homes  have 
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been  in  the  form  of  condominiums.  Ms.  Nancy  Thompson,  acting 
senior  market  analyst  for  Canada  Mortgage  and  Housing  Corporation 
("CMHC") ,  testified  that  in  1984  condominium  units  represented  4.7 
percent  of  all  housing  starts  but  by  1988  this  had  risen  to  about 
33  percent.  Dr.  John  Miron,  professor  of  geography  and  research 
associate  at  the  Centre  for  Urban  and  Community  Studies  at  the 
University  of  Toronto,  estimated  that  as  of  April,  1987  there  were 
about  200,000  residential  condominium  units  in  the  province. 

Professor  Miron  explained  that  condominium  units  can  be 
grouped  into  three  categories.  The  first  consists  of  those  units 
which  are  owner-occupied.  The  second  is  comprised  of  those  units 
which  are  occupied  by  tenants  who  are  aware  of  the  fact  that  they 
are  living  in  a  condominium  owned  by  another  person.  The  third 
category  is  comprised  of  what  Professor  Miron  refers  to  as  "hidden 
condominiums".  These  are  condominium  projects  where  all  of  the 
units  are  rented  out  and  the  tenants  are  often  unaware  of  the  fact 
that  they  reside  in  a  condominium.  In  some  cases  even  the 
building  superintendent  does  not  realize  it  is  a  condominium.  Dr. 
Andre js  Skaburskis,  a  consultant  on  housing  related  matters  and 
associate  professor  at  the  School  of  Urban  and  Regional  Planning 
at  Queen's  University,  also  referred  to  this  type  of  condominium 
project.  In  1983,  Dr.  Skaburskis  and  his  colleagues  conducted  a 
survey  of  the  occupants  of  condominium  projects  in  several 
Canadian  cities,  including  two  in  Ontario,  namely  Toronto  and 
Mississauga.  Some  of  the  projects  selected  at  random  in  these  two 
cities  had  to  be  replaced  due  to  the  fact  that  the  residents  were 


all  tenants  who  were  unaware  that  they  were  living  in  a 
condominium.  The  evidence  suggests  that  this  type  of  condominium 
project  is  typically  owned  by  a  syndicate  of  investors. 

A  paper  prepared  by  Professor  Smith  entitled  "Market 
Adjustments,  Trends  and  the  Housing  Crisis",  which  was  filed  as  an 
exhibit  (Exhibit  #163)  in  these  proceedings,  indicates  that  the 
introduction  of  rent  controls  in  Ontario  in  1975  was  followed  by 
a  dramatic  contraction  in  new  rental  construction  and  a  resulting 
shortage  of  rental  housing.  Fundamental  economic  principles  in 
respect  of  market  supply  and  demand  dictate  that  price  controls 
cause  shortages.  Since  that  time  condominiums  have  been  a  major 
source  of  new  rental  accommodation.  Although  reference  has 
already  been  made  to  buildings  owned  by  syndicates  of  investors, 
it  appears  that  most  leased  condominiums  are  owned  by  individual 
investors.  Condominium  units  have  proven  to  be  an  attractive 
investment  for  such  people  because  of  the  modest  down  payments 
required,  the  reduced  property  management  required  and  the  sizable 
capital  gains  which  have  typically  been  realized  on  their  resale 
in  recent  years.  Professor  Smith's  paper  indicates  that  rent 
controls  have  been  accompanied  by  an  acceleration  in  the 
deterioration  of  existing  apartment  rental  stock,  have  resulted  in 
conversions  to  other  uses  and  tenure  forms  and  have  fostered 
rental  building  demolitions.  This  suggests  that  condominiums  will 
likely  be  an  even  more  important  source  of  rental  accommodation  in 
the  future . 

Professor    Miron    estimated    that    about    45    percent    of  all 


residential  condominium  units  in  Ontario  are  occupied  by  tenants. 
He  acknowledged  that  this  estimate  was  higher  than  the 
approximately  3  0  percent  figure  reported  in  most  surveys,  but 
explained  the  difference  by  noting  that  surveys  generally  exclude 
those  who  did  not  know  they  are  living  in  a  condominium.  In  198  6 
the  Metropolitan  Toronto  Planning  and  Development  Department 
estimated  that  approximately  3  3  percent  of  condominium  units  in 
Metropolitan  Toronto  were  being  rented.  Ms.  Thompson  testified 
that  CMHC  estimates  that  30  percent  of  all  condominium  units  are 
tenanted.  Ms.  Thompson,  however,  indicated  that  she  believe  this 
to  be  a  very  conservative  estimate.  Professor  Skaburskis 
testified  that  his  eight  city  survey,  which  expressly  excluded 
"hidden  condominiums"  in  Toronto  and  Mississauga,  found  that  18.7 
percent  of  the  units  surveyed  were  occupied  by  renters.  Mr. 
George  Munroe,  the  president  of  the  board  of  directors  of  York 
Condominium  Corporation  216,  is  also  a  real  estate  sales 
representative.  He  estimated  that  close  to  25  percent  of  the 
units  in  his  complex  are  occupied  by  tenants.  Whatever  the  actual 
percentage,  it  is  apparent  that  these  proceedings  will  potentially 
impact  not  only  on  owner-occupants  of  condominium  units  but  also 
upon  a  sizeable  number  of  tenants  as  well. 

Families  with  children  generally  prefer  to  live  in 
condominium  projects  such  as  townhouses  rather  than  in  high-rise 
buildings.  Professor  Miron  testified  that  although  some  20 
percent  of  owner-occupied  condominium  units  (which  includes 
townhouses    as    well    as    apartments    in    high-rise    buildings)  are 
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occupied  by  a  family  with  at  least  one  child  under  the  age  of  16, 
the  proportion  of  owner-occupied  units  in  apartments  and  flats 
with  a  child  under  16  is  only  about  11  percent.  Professor 
Skaburskis'  survey  found  a  somewhat  similar  situation,  with  2  6.4 
percent  of  all  owner-occupants  having  children  aged  18  or  under 
living  with  them  while  only  9.1  percent  of  high-rise  owner- 
occupants  had  dependent  children.  Although  families  with  children 
generally  prefer  other  types  of  condominium  projects,  condominium 
high-rises  can  be  a  satisfactory  environment  for  raising  children. 
Dr.  William  Michelson,  a  professor  of  sociology  at  the  University 
of  Toronto,  and  Dr.  Beth  Moore-Milroy,  an  assistant  professor  in 
the  School  of  Urban  and  Regional  Planning  at  the  University  of 
Waterloo,  indicated  that  certain  post-war  studies  which  commented 
adversely  on  apartments  as  an  environment  for  raising  children 
cannot  be  relied  on  because  they  focused  on  poorly  designed 
spartan-like  buildings  without  recreational  facilities.  Dr. 
Michelson  testified  that  he  visited  the  condominium  complexes 
involved  in  these  proceedings  and  that  in  his  view  the  buildings 
designated  as  adult-only  were,  in  fact,  suitable  for  children. 

In  addition  to  surveying  the  occupants  of  condominiums,  Dr. 
Skaburskis  and  his  colleagues  surveyed  196  condominium 
chairpersons  with  respect  to  the  problems  encountered  in  managing 
condominiums.  Of  the  143  who  said  they  had  to  deal  with  problems, 
the  largest  group,  49,  identified  problems  relating  to  the 
education  of  owners  concerning  their  rights  and  duties  and 
condominium  residents.     An  additional  45   identified  breaches  of 


by-laws  by  residents,  36  identified  parking  as  a  problem,  35 
referred  to  uncontrolled  pets  and  22  mentioned  excessive  noise 
from  other  residents.  Uncontrolled  children  ranked  sixth,  having 
been  identified  as  a  problem  by  21  of  the  chairpersons. 

One  of  the  major  attractions  of  condominiums  for  families 
with  children  is  their  relatively  low  cost  when  compared  to  single 
family  homes  of  a  similar  quality.  In  the  course  of  Professor 
Skaburskis'  survey,  owner-occupants  of  condominiums  were  asked  why 
they  had  chosen  a  condominium.  Families  with  dependent  children 
most  often  replied  that  it  was  because  they  could  not  afford  to 
buy  a  single  detached  house.  The  testimony  of  Dr.  Moore-Milroy 
and  Dr.  Miron  indicates  that  single  parent  families  and  families 
in  which  both  parents  work  outside  the  house  are  also  attracted  to 
condominiums  because  they  frequently  combine  the  benefits  of  good 
location,  reduced  maintenance  and  the  availability  of  the  types  of 
services  which  come  with  more  densely-built  housing.  Dr.  Miron 
estimated  that  almost  25  percent  of  owner-occupiers  with  children 
living  in  condominiums  are  single  parent  families. 

Young  families  entering  the  housing  market  are  one  major 
group  of  owner-occupiers  of  condominiums.  Another  major  group  are 
older  families  who  are  in  the  process  of  downsizing  their  living 
accommodations  from  single  family  homes  to  something  smaller  and 
requiring  less  maintenance.  Ms.  Thompson  indicated  that  at  one 
time  such  families  generally  moved  into  rental  accommodation,  but 
now  they  are  moving  into  condominiums.  The  move  into  a 
condominium  is  generally  made  after  all  of  the  children  have  left 


home,  resulting  in  this  group  often  being  referred  to  as  "empty 
nesters" .  Dr.  Miron  testified  that  as  the  baby  boom  bulge  becomes 
older  these  "empty  nesters"  will  become  an  ever-larger  group 
within  society. 

The  survey  conducted  by  Dr.  Skaburskis  and  his  associates 
asked  the  owner-occupants  of  condominium  units  why  they  had 
purchased  the  particular  unit  they  were  now  in.  Dr.  Skaburskis 
acknowledged  that  it  was  possible  that  none  of  the  people  surveyed 
lived  in  an  adult-only  building.  None  of  the  survey  questions 
specifically  related  to  an  adult-only  rule  but  respondents  were 
asked  to  indicate  whether  they  had  viewed  the  adult  orientation  of 
their  project  as  an  important  project  feature  when  selecting  their 
unit.  Most  owner-occupants  responding  to  the  survey  mentioned 
location  of  the  project  as  the  most  important  project  feature  in 
their  decision  to  purchase  their  unit.  Investment  value  ranked 
second,  features  of  the  unit  third  and  project  features  fourth. 
Of  a  total  of  1,371  respondents,  8  considered  project  features  as 
the  most  important  factor  in  their  choice  and  also  indicated  that 
adult  orientation  was  the  most  important  project  feature.  These 
numbers  led  Dr.  Skaburskis  to  conclude  that  the  adult-orientation 
of  the  project  was  the  most  important  factor  when  choosing  a 
condominium  unit  for  only  about  one-half  of  one  percent  of  owner- 
occupants.  Some  30  percent  of  all  respondents,  however,  indicated 
that  they  did  take  the  adult  orientation  of  the  project  into 
account  when  making  their  purchase.  From  this  Dr.  Skaburskis 
concluded  that  about  3  0  percent  of  owner-occupants  of  condominiums 


54 

would  prefer  not  to  live  with  children. 

The  actual  number  of  adult-only  condominiums  in  Ontario  is 
relatively  small.  Mr.  John  Deacon,  a  lawyer  with  Pacey,  Deacon 
and  Pears,  a  firm  which  acts  for  a  sizeable  number  of  condominium 
corporations,  testified  that  under  his  direction  a  review  was  done 
of  the  registered  declarations  of  all  residential  condominiums  in 
Metropolitan     Toronto.  There     were     a     total     of     809  such 

declarations,  8  of  which  contained  an  express  age  limitation. 
Another  8  declarations  either  required  that  the  board  of  directors 
approve  any  purchase  of  a  unit  or  provided  that  the  corporation 
had  a  right  of  first  refusal  to  purchase  a  unit.  Both  of  these 
devices  can  be  utilized  to  keep  children  out  of  a  condominium 
project.  This  meant  that  at  the  time  of  Mr.  Deacon's  survey  a 
maximum  of  16  condominium  corporations  out  of  809  barred  children 
below  a  certain  age  from  the  corporations'  buildings.  According 
to  Mr.  Deacon's  calculations,  these  16  condominium  corporations 
accounted  for  about  2.4  per  cent  of  all  residential  condominium 
units  in  Metropolitan  Toronto. 

The  small  number  of  adult-only  condominiums  does  not  reflect 
the  number  of  adults  who  would  prefer  to  live  away  from  children. 
This  situation  is  the  result  of  a  number  of  factors,  including  the 
uncertain  state  of  the  law  in  this  area.  In  an  article  prepared 
in  October,  1988  Mr.  John  A.  Kilgour,  a  lawyer  who  has  represented 
both  condominium  developers  and  condominium  corporations,  and  a 
witness  in  these  proceedings,  set  out  the  following  reasons  why 
there     are     so     few     registered     condominium     plans     with  age 
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restrictions : 

(a)  most  condominium  plans  in  Ontario  developed  in  the 
1970* s  were  moderately  priced  and  financed  under  the 
National  Housing  Act  administered  by  Canada  Mortgage  and 
Housing  Corporation  which  insured  first  mortgage  loans 
and,  as  a  matter  of  government  assisted  housing  policy, 
did  not  permit  developers  to  insert  a  provision  in  a 
condominium  declaration  permitting  discrimination  based 
on  age ; 

(b)  the  ultimate  success  of  condominiums  in  the  1970 's 
was,  particularly  in  the  minds  of  lenders,  uncertain  and 
any  restriction  upon  the  sale  and  leasing,  i.e.  the  broad 
marketability  of  the  units,  was  discouraged; 

(c)  seniors  did  not  account  for  as  high  a  percentage  of 
the  population  in  the  early  development  of  the 
condominium  concept  as  they  do  today  and  are  perceived 

(accurately)    to    become    in   the    next    twenty-five  (25) 
years ;  and 

(d)  because  of  the  uncertain  state  of  the  law  concerning 
the  enforceability  of  age  restrictions  in  adult  only 
condominiums  (discussed  below) ,  many  developers  in 
Ontario  have  opted  to  leave  out  an  age  restriction  in  the 
proposed  declaration  while  making  a  concentrated  effort 
in  their  marketing  program  to  attract  and  sell  units  to 
seniors  only  (Exhibit  #111,  at  pp.  2,  3). 

The    on-going    marketing    of    adult    lifestyle  condominiums 

referred  to  by  Mr.  Kilgour  both  in  his  article  and  in  his  evidence 

suggests  that  absent  the  uncertainty  in  the  law,   the  number  of 

adult-only   projects   might   be   considerably  greater   than    it  is. 

Indeed,    in  the  following  excerpt   from  his  article,    Mr.  Kilgour 

suggests  that  a  perception  exists  among  many  residents  of  adult 

lifestyle  buildings  that  children  are  banned  from  residing  in  their 

buildings,  even  though  they  are  not: 

In  the  writer's  experience  in  representing  condominium 
corporations,  the  majority  of  owners  and  members  of 
condominium  boards  in  adult  lifestyle  buildings  assume, 
incorrectly,  that  their  condominium  documents  contain  an 
enforceable  age  restriction.     (Exhibit  #111,  at  p.  3) 


The  condominium  units  involved  in  these  proceedings  are  all 
located  in  high-rise  buildings.  Given  the  relatively  small  number 
of  families  with  children  who  choose  to  live  in  high-rise 
condominium  units,  it  was  the  view  of  Dr.  Michelson  that  the  ending 
of  age  restrictions  would  not  result  in  much  of  a  difference  in  the 
quality  of  the  living  environment,  or  have  a  dampening  effect  on 
the  selling  prices  of  units,  in  projects  that  had  previously  been 
adult-only.  Dr.  Miron  also  contended  that  when  families  are  forced 
to  move  as  a  result  of  an  adult-only  rule,  while  in  some  cases  they 
might  be  adversely  affected  to  a  negligible  extent,  in  other 
situations  they  may  have  to  move  farther  away,  pay  a  higher  price 
or  change  their  method  of  tenure.  In  his  view,  people  required  to 
move  must  on  average  be  worse  off.  Professor  Miron  acknowledged, 
however,  that  to  disallow  adult-only  condominiums  would  result  in 
those  who  prefer  such  an  option  being  worse  off. 

It  was  the  opinion  of  Professor  Smith  that  the  existence  of 
adult-only  condominiums  improves  the  welfare  of  those  households 
which  prefer  this  form  of  accommodation.  He  also  expressed  the 
view  that  the  existence  of  adult-only  condominiums  brings  more 
people  into  the  condominium  market  than  would  otherwise  be  the 
case,  thus  increasing  the  overall  demand  for  condominiums.  Dr. 
Smith  contended  that  if  adult-only  condominiums  were  not  to  be 
allowed,  some  elderly  households  would  prefer  to  stay  in  their 
single  family  homes  and  thus  those  homes  would  not  become  available 
for  families  with  children.  It  was  Dr.  Skaburskis'  contention, 
however,  that  the  lack  of  adult-only  condominiums  would  discourage 
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few  families  whose  children  have  left  home  from  moving  out  of  a 
single  family  home  into  a  condominium. 

Dr.  Smith  and  Dr.  Skaburskis  also  disagreed  as  to  whether  the 
market  would  adequately  respond  to  the  demands  of  families  with 
children  for  condominiums  should  adult-only  condominiums  be 
permitted.  In  Dr.  Smith's  view,  if  "mixed"  buildings  were  to 
become  in  short  supply,  the  price  of  units  in  those  buildings  would 
be  driven  up.  This,  in  turn,  would  cause  developers  to  construct 
more  mixed  buildings  so  as  to  take  advantage  of  the  higher  price. 
In  addition,  owners  of  units  in  some  adult-only  buildings  might 
redesignate  their  buildings  to  mixed  occupancy  so  as  to  allow  them 
to  capture  the  value  lost  by  their  previous  adult-only  designation. 
In  Dr.  Smith's  view,  this  adjustment  process  would  continue  until 
prices  were  equalized  and  an  equilibrium  mix  of  buildings  attained 
(or,  at  least,  until  major  imbalances  were  eliminated  and 
equilibrium  was  approached) .  Dr.  Skaburskis,  however,  contended 
that  the  market  for  condominiums  is  imperfect  because  an  entire 
building  is  generally  designated  as  either  adult-only  or  mixed  and 
as  families  with  children  account  for  only  one  in  ten  families 
going  into  high-rise  condominiums,  they  will  not  form  a  critical 
enough  size  to  overcome  the  "lumpy'*  quality  of  the  product.  He 
further  contended  that  since  most  buyers  are  adults  without  young 
children,  a  developer  putting  up  a  building  in  competition  with 
other  developers  would  not  initially  do  itself  any  harm  by 
advertising  the  buildings  as  adult-only.  Should  other  developers 
do    the    same,    then    they    would    not    be    serving    the    demand  for 
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condominiums  by  families  with  children. 

We  shall  now  address  the  question  of  the  impact  of  the  Code 
upon  these   'adult-only'  restrictions. 

The  Law 

11 .     Interpretation  Of  The  Human  Rights  Code,  1981. 

It  is  well-recognized  that  human  rights  legislation  is  to  be 
given  a  liberal  interpretation  that  recognizes  the  nature  and 
purpose  of  its  enactment.  See  Re  Ontario  Human  Rights  Commission 
et  al .  v.  Simpson-Sears  Ltd.  (1986),  23  D.L.R.  (4th)  321  at  328, 
329,  (SCC)  per  Mclntyre,  J  (quoted  in  part  above) ;  Action  Travail 
des  Femmes  v.  Canadian  National  Railway  Co.  et  al  (1987),  40  D.L.R. 
(4th)  193  (SCC)  at  206,  207  per  Dickson,  CJC.  Human  rights 
legislation  is  of  a  special  nature  in  declaring  as  fundamental  law, 
public  policy  in  respect  of  matters  of  general  societal  concern. 
See  Insurance  Corp.  of  B.C.  v.  Heerspink  (1982),  137  D.L.R.  (3d) 
219  at  229,  Lamer,  J.  Just  as  the  Supreme  Court  of  Canada  is 
taking  a  purposive  approach  to  the  interpretation  of  the  Canadian 
Charter  of  Rights  and  Freedoms,  it  is  similarly  taking  a  purposive 
approach  to  the  interpretation  of  human  rights  legislation. 
Human  rights  legislation  is  remedial  in  nature,  and  a  fair,  liberal 
interpretation  is  appropriate  to  effectuate  the  policy  thereof. 
This  approach  to  the  interpretation  of  human  rights  legislation  is 
supported  by  sections  8  and  10  of  the  Ontario  Interpretation  Act. 
R.S.O.   1980,   c.  219,  as  amended. 
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12 .     Legislative  History. 

It  is  now  necessary  to  review  the  legislative  history  relating 
to  the  issue  of  "family  status"  as  a  prohibited  ground. 

Elmer  A.   Driedger,   Construction  of  Statutes,   2nd  ed. ,  1983, 

Butterworth 1 s ,  at  p.  156  sets  forth  the  starting  proposition: 

"It  is  well-established  that  debates  or  materials  before 
Parliament  are  not  admissible  to  show  Parliamentary 
intent. " 

•However,  there  are  qualifications  as  seen  in  the  cases,  for 
example,  Reference  re  Anti-Inflation  Act  [1976]  2  S.C.R.  373  (SCC) 
where  the  Supreme  Court  of  Canada  considered  inter  alia  a 
government  White  Paper,  government  bulletins,  a  speech  by  the 
Governor  of  the  Bank  of  Canada,  House  of  Commons  Debates,  and  the 
minutes  of  a  standing  committee  of  Parliament,  to  ascertain  the 
true  "pith  and  substance"  of  a  statute  so  as  to  determine  its  real- 
subject  matter  and,  hence,  its  constitutionality  (Driedger,  ibid 
at  p.  156) .  Moreover,  as  Driedger  points  out,  "There  are 
many .. .decisions  where  the  meaning  of  a  principle  in  an  Act  was 
determined  by  examining  its  legislative  evolution. .. [as]  [l]ight 
may  be  thrown  on  the  meaning  of  a  provision  by  viewing  it  in  its 
original  context  and  tracing  it  through  its  changes  in  text  and 
context"  (ibid  at  p.  160) .  On  this  basis,  the  legislative  history 
was  introduced  into  evidence  in  this  hearing.  That  history  is  not, 
in  itself,  determinative  of  the  issue  as  to  what  the  effect  of  the 
law  is,  as  now  enunciated  in  the  Code.  However,  a  review  of  that 
history  suggests  that  the  legislative  intent  was  to  eliminate 
'adult-only'     provisions     in     both     rental     apartments     and  in 
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condominium  accommodation  in  Ontario. 

All  parties  before  this  Board  called  evidence  concerning  the 
legislative  history  of  Bill  7 ,  which  introduced  the  Equality  Rights 
Statute  Lav  Amendment  Act,  1986,  enacted  as  1986  S.O.  c.  64.  This 
was  a  wide-ranging  piece  of  legislation  designed  to  bring  all 
provincial  legislation  into  conformity  with  section  15  of  the 
Charter.  The  purpose  then  of  Bill  7  was  to  advance  equality 
rights.  Bill  7  dealt  with  diverse  matters.  The  part  of  the  Bill 
that  is  relevant  for  our  purposes  dealt  with  the  Human  Rights  Code, 
1981 .  The  evidence  we  heard  explained  some  of  the  circumstances 
leading  up  to  the  Bill  becoming  law. 

We  heard  from  John  Porter.  He  is  the  Co-ordinator  for  the 
Centre  for  Equality  Rights  and  Accommodation  (CERA) .  He  has  been 
active  since  the  early  1980' s  in  lobbying  efforts  on  behalf  of 
families  seeking  accommodation.  He  explained  how  he  worked  in  the 
early  1980' s  with  tenants'  groups  under  a  different  umbrella 
organization  seeking  to  convince  Queen's  Park  to  pass  enabling 
legislation  for  cities  and  municipalities  to  pass  bylaws 
prohibiting  adult-only  apartments.  By  1985,  he  and  his  group  took 
a  more  comprehensive  approach  and  wanted  to  bring  about  province- 
wide  change.  They  saw  their  opportunity  when  the  Standing 
Committee  on  the  Administration  of  Justice  (hereafter  "the  Standing 
Committee")  convened  public  hearings  to  respond  to  Bill  7.  The 
Standing  Committee's  purpose  was  to  do  a  clause-by-clause  analysis 
of  the  proposed  legislation  after  it  has  been  presented  to  the 
House.     It  is  to  be  recalled  that  the  Human  Rights  Code,   1981,  as 
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enacted,  contained  the  following  provisions: 

,  9.  (a)  "age"  means  an  age  that  is  eighteen  years  or 
more,  except  in  subsection  4(1)  where  "age" 
means  an  age  that  is  eighteen  years  or  more 
and  less  than  sixty-five  years. 


20.  (4)  The  right  under  section  2  to  equal  treatment 
with  respect  to  the  occupancy  of  residential 
accommodation  without  discrimination  because 
of  family  status  is  not  infringed  by 
discrimination  on  that  ground  where  the 
residential  accommodation  is  in  a  building  or 
designated  part  of  the  building,  that  contains 
more  than  one  dwelling  unit  served  by  a  common 
entrance  and  the  occupancy  of  all  the 
residential  accommodation  in  the  building  or 
in  the  designated  part  of  the  building  is 
restricted  because  of  family  status. 

Through  a  supportive  M.P.P.,  Mr.  Porter  and  his  group  proposed  the 

following  amendments  to  the  Standing  Committee. 

Section  17(a)  -  (1)  Clause  9(a)  of  the  Human  Rights  Code 
1981  Chapter  53,  is  amended  by  adding  at  the  end  "and  in 
section  2  where  'age'  means  an  age  less  than  65  years." 

(2)   Subsection  20(4)   of  the  Human  Rights  Code  1981 
being  Chapter  53,  is  repealed. 

This  Board  of  Inquiry  had  filed  before  it  transcripts  of  many  of 

the  discussions  of  the  Standing  Committee  on  the  issues  raised  by 

this   proposal.      The   transcripts   reveal    that   the   focus    of  the 

discussions  was   clearly  on  apartment  rentals.      Many  people  and 

groups   presented   evidence   to   the   Standing   Committee   about  the 

problems  of  families   finding  rental  accommodation.      Indeed,  the 

proposal  was  tabled  under  the  title,   "Equality  Rights  of  Children 

in  Apartments"    (emphasis  added) .   Many  other  groups  addressed  the 

Committee  on  the  problems  of  finding  accommodation.   Most  of  the 

submissions   (see  Exhibits  #81  and  #82)  were  clearly  from  tenants' 
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groups  or  people  representing  groups  seeking  rental  housing.  There 
was  very  little  discussion  of  condominium  housing  or  the 
implications  of  the  proposed  amendment  on  condominiums.  However, 
it  seems  that  the  all-Party  Standing  Committee  quickly  reached  a 
consensus  that  it  would  be  appropriate  to  amend  the  then  existing 
Code  by  repealing  section  20(4)  "in  order  to  make  more 
accommodation  available  to  families  with  children."  On  advice  from 
the  Attorney  General,  the  Committee  also  determined  that  the 
proposal  to  amend  the  age  definition  would  not  achieve  its  desired 
purpose  and  might  instead  create  other  problems  affecting  other 
legislation.  Thus,  the  Committee  chose  not  to  accept  the  amendment 
to  section  9(a).  However,  there  was  agreement  on  the  removal  of 
section  20(4).  At  one  Committee  meeting,  when  the  consensus 
regarding  the  repeal  of  section  20(4)  had  become  apparent,  Mr. 
Terry  O'Connor,  a  Conservative  M.P.P.  from  Oakville  South,  asked, 
"Is  it  fair  or  correct  to  say  that  the  effect  of  the  Government's 
two  amendments  is  effectively  to  bar  adult-only  buildings  for 
everyone  except  those  over  65  where  they  would  still  be  allowed?" 
The  Attorney  General,  the  Hon.  Ian  Scott,  replied,  "Yes."  Earlier, 
he  had  said,  "The  effect  is  to  prohibit  what  is  normally  called 
"adult-only  housing." 

There  is  no  evidence  of  any  representations  made  to  the 
Standing  Committee  on  behalf  of  condominium  owners  to  oppose  the 
repeal  of  section  20(4)  or,  conversely,  on  behalf  of  people  seeking 
condominium  accommodation  per  se.  The  Standing  Committee's 
discussions     could     well     be     read     to     include     condominiums  as 


63 

accommodation  in  general.  However,  except  for  peripheral 
references  to  condominiums,  the  implications  upon  condominium 
ownership  were  never  specifically  addressed.  In  fact,  Mr.  O'Connor 
testified  before  us  that  he  perceived  that  the  Standing  Committee 
itself  never  intended  to  include  or  exclude  condominium 
accommodation  in  the  proposed  amendment.  He  believes  that  the 
Committee  simply  never  put  its  mind  to  the  issue  of  condominium 
ownership  and  was  only  thinking  in  terms  of  rental  accommodation. 
In  any  event,  the  Committee  decided  to  recommend  the  repeal  of 
section  20(4) . 

After  the  public  meetings  were  held  and  before  the  Bill  was 
introduced  to  the  Legislature  for  consideration,  it  seems  that  the 
condominium  community  became  aware  of  the  potential  impact  that 
could  be  felt  if  Bill  7  were  to  be  passed.  Individual  M.P.P.'s 
began  to  receive  letters  and  submissions  from  individual 
condominium  owners  and  condominium  groups  such  as  the  Canadian 
Condominium  Institute.  Mr.  O'Connor  personally,  as  he  testified, 
was  persuaded  by  the  information  he  received  that  if  condominiums 
were  specifically  excluded  from  the  proposed  repeal  of  section 
20(4),  it  would  not  impact  adversely  on  the  acknowledged  need  to 
have  more  housing  available  to  families.  He  also  felt  that  such 
an  exemption  would  be  fair  to  older  people  who  were  retired,  but 
were  not  yet  65. 

Indeed,    after   the   Standing   Committee   hearings   were  ended, 
strong  representations  were  then  made  to  the  Attorney  General  on 
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behalf  of  the  condominium  community.  Mr.  Sandy  Kilgour,  a  noted 
real  estate  lawyer  and  authority  on  condominium  law,  testified  that 
he  recognized  that  the  proposal  to  remove  section  20(4)  from  the 
Human  Rights  Code  "could  arguably  have  the  effect  of  rendering 
unenforceable  existing  (and  future)  age  restrictions  in  condominium 
corporations."  Mr.  Kilgour  explained  how  "concerted  efforts"  were 
made,  together  with  briefs  from  himself,  condominium  corporations, 
the  Canadian  Condominium  Institute  and  the  Condominium  Committee 
of  the  Urban  Development  Institute,  to  persuade  the  Attorney 
General  that  the  proposal  in  Bill  7  "would  create  confusion  and 
uncertainty  in  adult  only  condominiums." 

Mr.  Kilgour  said  he  was  asking  for  clarification  with  respect 
to  the  impact  of  Bill  7  on  condominium  declarations.  There  was 
also  a  request  that  an  express  exemption  be  contained  in  the 
amending  legislation  to  permit  condominiums  to  continue  with  adult- 
only  type  buildings.  Despite  these  efforts,  as  Mr.  Kilgour  admits, 
the  Government  rejected  the  requests  of  the  condominium  community. 

We  heard  the  evidence  of  Mr.  O'Connor  as  to  how  Bill  7  was 
presented  to  the  House  as  amended  and  passed  by  the  Standing 
Committee  on  the  Administration  of  Justice.  Rather  than  simply 
being  voted  upon  in  third  reading,  the  Bill  was  referred  back  to 
a  Committee  of  the  House  for  debate  because  of  the  many  public 
issues  that  had  been  raised.  This  procedure  allowed  every  member 
of  the  Legislature  the  right  to  debate  each  clause  and  propose 
further  amendments  to  the  Legislature  as  a  whole,  with  a  vote  then 
on  each  clause  separately  by  the  Legislature.     Mr.   O'Connor  took 
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this  as  his  opportunity  to  put  forward  an  amendment  to  address  the 

issues   and   concerns   of  the  condominium  community.      He  had  the 

support  of  the  Progressive  Conservative  caucus,  but  he  knew  from 

previous  discussions  that  he  could  not  expect  support   from  the 

N.D.P.   or  Liberal  caucuses.     Nevertheless,   he  spoke  adamantly  to 

the  Legislature.     Specifically,  he  moved  that: 

The  right  under  section  2  to  equal  treatment  with  respect 
to  the  occupancy  of  residential  accommodation  without 
discrimination  because  of  family  status  is  not  infringed 
by  discrimination  on  that  ground  where  the  residential 
accommodation  is  a  unit  of  a  condominium  and  the  bylaws 
of  the  condominium  corporation  restrict  occupancy  of  the 
units  on  the  basis  of  family  status. 

Mr.  O'Connor  explained  the  reason  for  his  amendment  at  this  stage: 

There  was  no  discussion  whatsoever  [in  the  Committee]  of 
the  effect  of  deleting  this  subsection  on  condominium 
buildings  in  this  province.  I  and,  I  warrant,  the  other 
members  of  the  committee  simply  did  not  put  our  minds  to 
the  condominium  situation.  It  was  brought  to  my 
attention  after  the  amendment  was  passed  -  and  in  fact, 
legal  opinion  since  then  has  confirmed  this  -  that  it 
could  affect  condominium  corporations  in  Ontario,  which, 
according  to  their  bylaws,  have  had  the  right  to  pass  an 
adults-only  restriction. 

We  can  make  a  clear  distinction  between  the  apartment 
building  situation  and  the  condominium  corporation  . . . 
Each  of  the  dwellers  in  that  building  is  the  owner  of  the 
fee  simple  of  his  particular  unit.  In  many  instances 
they  have  invested  significant  amounts  of  money,  as  have 
most  home  owners;  it  is  perhaps  the  largest  single 
purchase  the  average  family  makes  during  its  lifetime. 
They  have  a  significantly  different  interest  in  the 
dwelling  in  which  they  are  residing  from  that  of  an 
apartment  resident  who  is  of  course  renting  the  premises 
on  a  short-term  basis,  usually  for  a  period  of  one  year. 

In  the  debate,  the  Attorney  General  responded  by  arguing  that  there 

should  be  no  distinction  based  on  title  and  he  further  argued: 

There  is  another  danger  that  is  even  more  important.  I 
have  it  from  persons  who  study  these  things  that  if  an 
exception  is  made  for  condominium  owners,  distinguishing 
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them  from  tenants,  an  attack  can  be  made  on  the  adults- 
only  section  based  on  section  15  of  the  Charter,  which 
is  designed  to  advance  equality  rights.  Under  section 
15  of  the  Charter,  the  Legislature  of  Ontario  would  then 
be  discriminating  between  those  who  rent  and  those  who 
buy  under  the  Condominium  Act,  allowing  one  kind  of  title 
to  one  and  another  kind  to  another.  That  discrimination 
would  have  to  be  justified  under  section  1  of  the  Charter 
for  there  to  be  a  distinction  in  a  free  and  democratic 
society  between  a  policy  of  allowing  children  in  one  kind 
of  building  and  not  in  another. 

Another  M.P.P.,  Mike  Harris,  also  spoke  on  behalf  of  Mr.  O'Connor's 

motion.      He  spoke  of  the  concerns   of  the  potential  retroactive 

effect  of  the  passage  of  the  Bill,   taking  away  adult-only  status 

from    buildings    with    long    existing    restrictions.        Mr.  Scott 

responded  to  this  concern  by  saying: 

It  is  not  retroactive  in  the  technical  sense.  It  means 
that  adults-only  bylaws  that  exist,  in  those  few  units 
that  have  them,  cannot  be  enforced  in  the  future  .... 
They  can  be  enforced  yesterday,  but  they  cannot  be 
enforced  tomorrow. 

The  debate  in  the  Legislature  was  heated.     The  moral  issues  were 

canvassed  until  it  led  to  this  final  crescendo  of  exchange: 

Mr.  Taylor:  It  is  confiscation  of  peace  and  quiet  of 
senior  citizens  in  this  province  when  the  government 
disturbs  an  arrangement  they  have  made  to  live  in  a 
complex  of  people  of  similar  age.  What  does  the 
government  want  to  do  this  for? 

. . .What  do  they  want  to  disturb  this  for?  Have  they  no 
respect  for  arrangements  that  have  been  made,  or  as  my 
colleague  has  said,  for  the  hard-earned  life  savings  that 
have  been  put  out  so  someone  can  enjoy  the  peace  and 
quiet  of  his  senior  years  in  a  complex  where  he  is 
undisturbed? 

What  are  they  doing  this  for?  Why  do  they  want  further 
to  disturb  and  confiscate  the  rights  of  people  to  the 
utilization  of  their  private  property? 

Mr.   Phillips:     What  do  you  have  against  children? 

Mr.   Taylor:      Shame  on  the  member.      Listen  to  him.  He 
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will  be  old  one  day  and  will  want  some  peace  and  quiet. 
When  the  dog  dies  and  the  children  have  grown  up  and  left 
home,  he  will  enjoy  the  grandchildren,  but  not  for  ever. 
He  too  will  be  glad  when  they  leave  after  a  few  days  or 
a  few  hours. 

Why  do  they  not  leave  people  with  a  little  more  freedom 
to  live  the  lifestyle  they  want  to  live?  What  are  they 
doing  this  for?    What  kind  of  government  do  we  have? 

Mr.    Chairman:      All  those   in  favour  of  Mr.  O'Connor's 
amendment  to  subsection  18(13)  will  please  say  "aye." 

All  those  opposed  will  please  say  "nay." 

In  my  opinion  the  nays  have  it. 

Motion  negatived. 

Thus,  the  Legislature  as  a  whole  had  the  opportunity  to 
canvass  the  debate  on  whether  condominiums  should  be  exempted  from 
the  proposal  to  delete  section  20(4)  of  the  Human  Rights  Code, 
1981 .  Despite  the  submissions  requesting  an  exemption  for  'adult- 
only'  restrictions  that  were  made  to  the  Legislature,  the  House 
chose  not  to  grant  the  exemption,  and  section  20(4)  was  repealed 
(1986  S.O.  c.  64,  s.  18(14)).  Section  20(4),  by  its  language,  was 
for  the  apparent  purpose  of  exempting  apartment  and  condominium 
buildings  from  the  presumed  impact  of  section  2(1)  and  allegations 
of  discrimination  because  of  "family  status".  However,  the  issue 
remains  -  in  the  absence  of  section  20(4)  due  to  its  repeal,  is 
there  discrimination  because  of  "family  status"  in  the 
Complainants'  situations? 

13 .     Interpretation  Of  The  Meaning  Of  "Family  Status". 
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Consistent  with  the  general  principles  of  interpretation, 
discussed  above,  courts  and  boards  of  inquiry  have  given  a  broad, 
rather  than  narrow,  interpretation  to  the  meaning  of  "civil 
status"  and  "marital  status"  as  prohibited  grounds.  In  Ville  de 
Brossard  v.  Commission  des  droits  de  la  personne  du  Quebec  et  al., 
(1989),  53  D.L.R.  (4th)  609  (SCC) ,  (1989)  10  C.H.R.R.  D/5515,  in 
interpreting  section  10  of  the  Quebec  Charter  of  Human  Rights  and 
Freedoms .  R.S.Q.  1977,  c.  C-12,  Beetz,  J.,  after  an  extensive 
review  of  the  jurisprudence,  found  that  family  relationships  are 
included  within  the  term  "civil  status"  (at  617,  618) .  In 
Brossard,  an  applicant  for  summer  employment  as  a  lifeguard  with 
the  Town  of  Brossard  was  disqualified  because  her  mother  was 
employed  as  a  typist  at  the  municipal  police,  station.  Beetz,  J. 
held  that  "civil  status"  applies  to  an  exclusion  practised  against 
an  individual  "identified  by  a  group  characteristic"  (at  621) .  In 
that  case,  the  exclusion  created  by  the  respondent's  hiring  policy 
could  be  said  "to  create  such  a  group  characteristic:  all  immediate 
relatives,  including  spouses,  of  full-time  employees  and  town 
councillors  are  excluded  from  consideration"  (at  621).  Beetz,  J. 
concluded  that  "a  general,  no-relative,  no-spouse  employment  rule 
[is  in  contravention  of  the  Quebec  Charter 1  precisely  because  in 
its  generality  it  may  have  the  effect  of  imposing  a  general  or 
group  category"   (at  621)  . 

As  well,  while  expressly  finding  that  it  was  not  necessary  to 
decide  the  question  before  the  Court  in  Brossard,  Beetz,  J.  stated 
obiter.    "...I  am  inclined. .. to  think  that  in  some  circumstances 
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the  identity  of  a  particular  spouse  might  be  included  in  marital 

or  civil  status"   (at  621) .     This  issue  arose  in  an  Ontario  board 

of  inquiry,  Mark  v.  Porcupine  General  Hospital   (1984),   6  C.H.R.R. 

D/2538   (Chairperson  P.  A.  Cumming) . 

The     Complainant,     Rosemary    Mark,     had     been    hired     as  a 

housekeeper  in  the  hospital ' s  maintenance  department  in  which  her 

husband  already  worked,    and  was  later  dismissed,   simply  because 

she  was  married  in  violation  of  a  policy  of  not  hiring  a  husband 

and  wife  in  the  same  department.     The  board  rejected  the  narrow 

interpretation  of  "marital  status"  given  in  Bosi  v.   Township  of 

Michipicoten     (1983) ,     4     C.H.R.R.     D/1252     (Chairperson  Martin 

Friedland) ,  which  confined  the  meaning  of  "marital  status"  to  the 

marital   status  of  the  spouse  refused  the  position,   and  did  not 

extend  it  to  include  a  case  where  the  refusal  was  simply  to  employ 

a  person  who  was  married  to  a  particular  person.    The  board  in  Mark 

explained  "marital  status"  as  follows   (at  p.   D/2541  as  quoted  by 

Beetz,  J.  in  Brossard  at  620). 

It  seems  to  me  the  fact  the  discrimination  arises  because 
of  the  "marital  status"  of  a  complainant  with  respect  to 
a  particular  person,  rather  than  simply  because  of  the 
marital  status  of  the  complainant,  should  not  matter... 
[I]f  an  employer  discriminates  against  a  person  on  the 
basis  of  her  being  married  to  a  particular  person,  even 
though  he  does  not  discriminate  against  married  persons 
generally,  the  particular  aggrieved  person  would,  in  my 
opinion,  be  unlawfully  discriminated  against.  The 
"marital  status"  (that  is,  the  status  of  "being  married") 
of  the  complainant  is  an  essential  element,  or  proximate 
operative  clause,  of  the  refusal  of  employment.  If  the 
complainant  in  Bossi[sic]  had  not  been  married  to,  but 
simply  known  the  police  officer  as  a  casual  acquaintance 
in  that  case,  she  would  not  have  been  rejected  because 
of  her  "marital  status".  If  the  Board's  reasoning  in 
Bossi  [sic]  was  that,  in  essence,  the  complainant  was 
rejected  because  of  a  perceived  conflict  of  interest,  the 
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fact  remains  the  perceived  conflict  of  interest  only 
arose  because  of  her  "marital  status".  In  my  opinion, 
Bossi  [sic]  was  wrongly  decided  on  this  point.  (Emphasis 
added. ) 

Beetz,    J.    concluded    in    Brossard    that    the    hiring    policy  did 

represent  an  exclusion  based  on  the  civil  status  of  applicants  for 

employment  (at  624)  reasoning: 

Just  as  marital  status  was  the  cause  for  the  dismissal 
of  a  housekeeper  who  lost  her  job  at  a  hospital  because 
her  husband  worked  in  the  same  department  in  Mark,  supra , 
civil  status  alone  is  the  cause  for  [the  daughter's] 
exclusion  in  the  case  at  bar  (at  622) . 

This  analysis  is  consistent  with  later  Supreme  Court  of  Canada 
decisions  of  similar  issues.  In  Brooks  v.  Canada  Safeway  Limited 
(1989)  10  C.H.R.R.  D/6183  (S.C.C.),  in  reversing  the  Manitoba  Court 
of  Appeal,  /the  Supreme  Court  of  Canada  held  that  discrimination  in 
an  insurance  plan  because  of  pregnancy  could  amount  to  unlawful  sex 
discrimination  even  though  not  all  women  are  pregnant  at  any  one 
time   (at  D/6202,  para.  44397). 

If  a  respondent  were  to  discriminate  against  a  person  on  the 
basis  of  her  or  his  status  of  being  in  a  parent  and  child 
relationship  (ie.  on  the  basis  of  "family  status"),  even  though  the 
respondent  did  not  discriminate  against  families  generally,  the 
particular  aggrieved  person  would  be  unlawfully  discriminated 
against. 

In  Mossod  v.  Department  of  Secretary  of  State  et  al.  (1989) 
C.H.R.R.  (Tribunal  -  M.  Elizabeth  Atcheson)  a  complainant  alleged 
discrimination  in  employment  on  the  basis  of  "family  status",  a 
prohibited    ground     (but    undefined    term)     under    sections  7(b), 


9(l)(c)(ii)  and  10(b)  of  the  Canadian  Human  Rights  Act,  R.S.C. 
1985,  c.  H-6.  The  Complainant  had  been  denied  bereavement  leave 
by  his  employer  under  a  collective  agreement  for  the  day  required 
to  attend  the  funeral  of  the  father  of  the  man  whom  the  Complainant 
described  as  his  lover  of  nine  years  and  with  whom  he  resided  in 
a  jointly-owned  and  maintained  home.  The  collective  agreement 
allowed  for  bereavement  leave  where  Ha  member  of  [the]  immediate 
family  dies",  and  the  term  "immediate  family"  was  defined  to 
include  the  parents  of  a  common-law  spouse  provided  that  person  is 
of  the  opposite  sex.  The  Tribunal  held  that  persons  in  a 
relationship  like  that  of  the  complainant,  could  rely  upon  "family 
status"  as  a  prohibited  ground  of  discrimination. 

The  Ontario  Board  of  Inquiry  in  Jeanne  Fakhourv  v.  Las  Brisas 
Ltd.  carrying  on  business  as  Parcel  Condominium  Apartments  and  East 
West  Management  Company,  Carl  Epstein  and  Estelle  Epstein  (1987), 
8  C.H.R.R.  D/4028  (Chairperson  Michel  G.  Picher)  comprehensively 
traces  the  evolution  of  the  rights  of  families  in  Ontario  human 
rights  legislation.  Chairperson  Picher  sets  forth  the  history- 
establishing  the  very  serious  problems  for  families  with  children 
in  the  early  1980' s  in  obtaining  rental  accommodation  in  Toronto 
which  would  seem  to  be  a  principle  reason  for  the  inclusion  of 
"family  status"  as  a  prohibited  ground  in  the  enactment  of  the  new 
Code  in  1981.  See  Ontario  Human  Rights  Commission,  Life  Together: 
A  Report  on  Human  Rights  in  Ontario  (Queen's  Printer  for  Ontario, 
July,  1977  at  p.  72;  Hansard,  Legislature  of  Ontario,  May  1981  at 
p.   4118),   quoted  in  Fakhourv  at  D/4032,  para.  31869. 
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In  Fakhourv,  the  Complainant,  a  single  parent,  wanted  to 
occupy  a  two-bedroom  apartment  with  her  three  children.  If  the 
four  persons  had  consisted  of  two  adults  and  two  children,  the 
respondent  landlord  would  have  permitted  them  to  occupy  a  two- 
bedroom  apartment. 

In  interpreting  the  Code,  Chairperson  Picher  first  dealt  with 
the  then  existing  section  20(4)  exception,  (at  D/4035,  D/4036,  para 
31891) : 

Upon  a  careful  review  of  the  submissions  I  am  satisfied 
that  section  20(4),  in  force  at  the  time  of  this 
complaint  but  since  repealed,  has  no  application  in  the 
instant  case.  It  is  plain  from  an  examination  of  the 
history  of  the  Ontario  Human  Rights  Code  that  subsection 
(4)  of  section  20  of  the  Code  was  enacted  initially  as 
a  compromise,  to  permit  the  establishment  of  "adult  only" 
buildings  or  the  reservation  of  portions  of  buildings  or 
residential  complexes  exclusively  to  adult  only 
occupancy.  It  would  make  little  sense  and  be 
inconsistent  with  the  overall  purpose  of  the  prohibition 
against  discrimination  on  the  basis  of  family  status  to 
conclude  that  by  the  terms  of  section  20(4)  of  the  Code 
the  Legislature  intended  that  the  owner  of  an  apartment 
building  could  admit  children  as  residents,  but  could 
arbitrarily  restrict  their  numbers  through  a  formula  that 
would  not  apply  to  parents  or  other  adults.  If  that  were 
so,  the  protections  of  section  2  of  the  Code  would  be 
virtually  meaningless  to  safeguard  the  integrity  of 
"family  status"  .  in  the  granting  of  residential 
accommodation.  The  better  view  is  that,  out  of  a  concern 
for  those  circumstances  in  which  an  "adult  only"  facility 
is  appropriate,  as  in  the  case  of  senior  citizens'  . 
residences,  the  Legislature  formed  the  "all  or  nothing" 
exception  found  in  section  20(4).  It  is  not  suggested 
that  the  respondents'  building,  or  any  part  of  it, 
operates  on  an  "adult  only"  basis,  or  that  the  apartment 
which  is  the  subject  of  this  dispute  was  located  in  such 
a  facility.  I  am  therefore  satisfied  that  the 
respondents  cannot  invoke  the  protection  of  that 
provision. 

Chairperson  Picher  went  on  to  find  a  breach  of  section  2(1) 
of  the  Code   (at  D/4036,  paras  31892,  31893): 
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Has  the  general  protection  against  discrimination  in 
section  2(1)  of  the  Code  been  infringed  in  this  case? 
The  respondents  will  readily  rent  a  two-bedroom  apartment 
to  four  persons,  provided  only  that  no  more  than  two  of 
those  persons  are  children.  Two  parents  and  two  children 
can,  therefore,  occupy  the  unit  that  is  the  subject  of 
this  dispute.  The  complainant,  being  in  the  position  of 
a  single  parent  with  three  children  was  denied  access  to 
the  apartment,  which  would  also  have  been  occupied  by 
four  persons,  solely  because  three  of  them  were  her 
children.  If  one  had  been  her  spouse  there  would  have 
been  no  denial  of  the  accommodation.  A  nuclear  family 
of  two  parents  and  two  children  could  freely  have  the 
unit  while  a  single  parent  with  three  children  could  not. 
In  these  circumstances  I  find  it  impossible  to  conclude 
other  than  that  the  distinction  drawn  by  the  respondents 
in  denying  the  unit  to  the  complainant  was  based  solely 
on  "family  status". 

That  is  a  distinction  the  legislation  will  not 
countenance.  In  the  eyes  of  the  Ontario  Human  Rights 
Code  a  family  of  four  is  a  family  of  four  and,  subject 
to  a  reasonable  requirement  of  parental  presence  and  the 
tenancy  being  undertaken  by  a  person  with  legal  capacity 
to  contract,  no  further  distinction  can  be  made.  The 
Legislature  had  deemed  it  appropriate,  indeed  urgent,  to 
protect  families  and  their  children  in  their  access  to 
reasonable  living  accommodation.  The  Code  does  not 
permit  landlords  to  impose  their  vision  of  the  "normal" 
family  to  deny  equal  access  to  accommodation  to  single 
parents  solely  because  of  their  family  status. 

It  is  to  be  noted  that  the  interpretation  made  by  Chairperson 

Picher  as  to  the  consequence  of  the  repeal  of  section  20(4)  is  that 

"adult  only"  buildings  would  thereafter  be  prohibited  (at  D/4034, 

para.   31881) . 

In  Gary  Moxon,  Karen  Soltes,  and  Patrick  Jamieson  v.  Samax 
Investments  Ltd.  and  Domark  Ltd.  (1985)  5  C.H.R.R.  D/2835, 
(Chairperson  Robb  Tonn) ,  a  Manitoba  board  of  adjudication,  dealt 
with  the  denial  of  housing  accommodation  to  the  complainants 
because  of  the  fact  they  had  children.  The  landlords  denied 
accommodation  on  the  generalization   that   families   with  children 
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would  be  noisier,  and  while  some  tenants  were  allowed  to  have 
children,  a  certain  kind  of  tenant  mix  was  sought  in  the  interest 
of  controlling  noise  levels.  The  board  held  that  this  was  unlawful 
discrimination,  contrary  to  section  4(1) ,  (2)  of  the  Manitoba  Human 
Rights  Act,  C.C.S.M.,  c.  H175,  on  the  basis  of  "family  status". 
Because  the  denial  of  accommodation  was  based  upon  a 
generalization,  not  substantiated  by  the  particular  facts  in  each 
case,  the  discrimination  could  not  be  defended  on  the  basis  of 
being  with  reasonable  cause  (at  D/2839,  para.   23198) . 

14 .     Unlawful      Discrimination     Because     Of     Family     Status  In 
Contravention  Of  Sections  2(1).   3  And  8  Of  The  Code. 

In  each  instance  the   'adult-only'  restriction  is,  of  course, 

in  terms  of  its  purported  legal   force,   directed  to  the  adult (s) 

seeking   to   purchase   or   lease  the   condominium  unit.      It   is  not 

directed  at  the  child  of  the  adult (s)   because  the  child  (under  16 

years  of  age,  and  in  the  Dudnik  situation,  under  14  years  of  age) 

cannot  have  enforceable  rights  under  a  purchase  and  sale  contract 

or  lease.     Indeed,  section  3a  of  the  Code  implies  that  the  general 

position  of  the  law  is  that  persons  under   18  years   of  age  are 

within  parental  control  and  recognizes  that  some  16  and  17  year 

olds  have  withdrawn  from  parental  control.     That  is,    (apart  from 

the  section  3a (2)   exception)  there  can  be  no  privately-made  legal 

obligations    of    a    contractual    nature    between    the  condominium 

corporation  and  the  child  in  question.    It  is  because  of  the  child, 

of  course,   that  the  condominium  corporation  seeks  to  exclude  the 


family.  That  is,  those  families  (adults  and  children)  whose  status 
is  that  they  include  a  child  under  a  certain  age  limit  are  denied 
equal  treatment  with  respect  to  the  occupancy  of  accommodation 
without  discrimination,  and  the  parent (s)  are  denied  the  right  to 
contract  on  equal  terms  without  discrimination.  The  "family 
status"  (that  is,  the  status  of  a  parent  and  child  relationship) 
of  the  person  seeking  the  occupancy  of  accommodation  is  the 
essential  element,  or  proximate  operative  cause,  of  the  refusal  to 
allow  the  occupancy  of  accommodation  and/or  the  refusal  to  contract 
with.  The  condominium  corporation  denies  the  adult (s)  equal 
treatment  with  respect  to  the  occupancy  of  accommodation  because 
of  the  status  (ie.  the  "family  status")  of  that  adult (s)  of  being 
in  a  parent  and  child  relationship  and  the  particular  relationship 
having  a  given  characteristic,  specifically,  that  the  parent  has 
a  child  under  a  certain  age  limit.  This  is,  in  our  opinion,  and 
we  so  find,  unlawful  discrimination  because  of  "family  status" 
which  contravenes  sections  2(1),  3  and  8  of  the  Code. 

Property  rights  of  owners  historically  could  be  exercised  with 
almost  unfettered  freedom.  Human  rights  legislation  does,  of 
course,  qualify  such  rights  in  the  greater  interest  of  the  rights 
of  all  individuals,  as  recognized  by  society,  to  not  be  treated 
unequally  on  the  basis  of  personal  attributes  that  are,  or  should 
be,  irrelevant  to  landlords  and  sellers.  By  recognizing  in  law 
(section  2(1))  the  right  to  equal  treatment  with  respect  to  the 
occupancy  of  accommodation,  and  the  right  in  law  (section  3)  of 
those   with   legal   capacity   to   contract   on   equal   terms,  without 
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discrimination  on  specified  grounds,  the  legislature  not  only 
achieves,  on  a  balancing  of  interests  basis,  equity  and  fairness 
to  affected  individuals  but  also  fosters  societal  objectives  of 
social  harmony,  community  cohesion,  and  productivity  through 
equality  of  opportunity.  Section  20(1),  (2)  evidences  how  broadly 
encompassing  the  right  to  equal  treatment  with  respect  to  the 
occupancy  of  residential  accommodation  is,  by  only  allowing  minimal 
'qualifications  to  the  right.  As  well,  it  is  to  be  noted  that 
section  46(2)  of  the  Code  provides  for  primacy  of  the  Code  over 
other  Acts  of  the  Legislature. 

A  common  element  of  all  the  Complaints  is  that  the 
Complainants  are  members  of  a  family.  (In  the  Complainant 
Ramdial '  s  case,  it  is  because  the  family  of  Ms.  Salmon,  his 
prospective  purchaser,  included  a  13  year  old  son,  that  the  sale 
was  aborted) .  A  parent  and  child  relationship  of  residing  together 
is  intrinsic  to  the  situation  that  triggers  the  differential 
treatment  in  each  case.  It  is  the  fact  of  a  child  residing  as  a 
dependent  with  her  or  his  parent  that  gives  rise  to  the  problem. 
The  Code,  in  s.  9(d)  defines  "family  status"  as  meaning  "...the 
status  of  being  in  a  parent  and  child  relationship". 

When  there  is  not  a  child  in  a  residence  situation  with  a 
parent,  the  condominium  corporation  does  not  have  a  problem.  That 
is,  children  can  visit  the  building,  and  even  stay  overnight,  as 
is,  of  course,  often  the  case  with  grandchildren  and  grandparents. 

Persons  in  a  parent  and  child  relationship  are  the  group 
primarily,   if  not  virtually  entirely,   to  be  adversely  affected  by 


the  restrictive  occupancy  stipulations  of  the  Respondents.  The 
'adult-only'  restriction  does  not  affect  any  persons  other  than 
families  with  young  children.  In  contrast,  for  example,  a 
restriction  prohibiting  all  persons  from  occupancy  of  accommodation 
in  a  condominium  building  who  are  over  65,  would  be  directed  at 
and  impact  upon  all  persons  over  65  whether  part  of  a  family  or 
not.  Such  a  restriction  would  be  discrimination  because  of  "age" 
and  the  protection  of  the  Code  would  not  be  operative  because  of 
section  9(1) (a)  (leaving  aside  the  Charter  argument  as  to  whether 
section  9(1) (a)  is  unconstitutional  and  of  no  force  or  effect  with 
respect  to  such  a  situation) . 

It  does  not  matter  that  only  some  families  are  affected.  If 
a  finding  of  discrimination  were  to  require  that  every  individual 
or  family  in  the  affected  group  were  treated  identically, 
legislative  protection  against  discrimination  would  be  virtually 
useless.  See  Janzen  et  al .  v.  Platv  Enterprises  Ltd.  et  al.  (1989) 
10  C.H.R.R.   D/6205   (S.C.C.)   at  D/6230,  para.  44457. 

Clearly,  not  all  families  with  children  are  adversely  affected 
in  the  instant  situations.  YCC  #229 's  provision  excludes  families 
with  a  child  under  16  years  of  age  (Exhibit  #21).  YCC  #216' s 
provision  excludes  families  with  a  child  under  14  years  of  age 
(Exhibit  #24)  .  MTCC  #55  and  MTCC  #624  exclude  families  with 
children  under  age  16  (Exhibit  #29) .  Children  who  are  older  than 
age  15  in  the  Cryderman,  Kogan  and  Salmon/Ramdial  situations,  and 
older  than  age  13  in  the  Dudnik  situation,  can  reside  in  units  with 
their  families. 
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Section  9(1)  (d)  says  "family  status"  "means  the  status  of 
being  in  a  parent  and  child  relationship".  Obviously  this  includes 
both  a  biological  and  an  adoptive  parent.  Most  families  with 
children  seeking  accommodation  involve  such  parents,  that  is,  those 
recognized  by  the  law  as  being  parents.  However,  Respondents  argue 
that  sometimes  a  child  will  reside  with  an  adult (s)  who  is  not  the 
parent  of  the  child  and  such  a  situation  does  not  give  rise  to 
"family  status",  yet  these  persons  would  be  excluded  from  occupancy 
by  the  declarations.  Therefore,  Respondents  argue,  it  is  not  just 
those  with  "family  status"  who  may  be  affected  by  the  restriction, 
and  the  restriction  really  is  directed  at  "age". 

In  our  view,  the  definition  looks  to  a  "status"  arising  from 
being  in  a  parent  and  child  type  of  "relationship".  That  is, 
someone  acting  in  the  position  of  parent  to  a  child  is,  in  our 
view,  embraced  by  this  definition;  for  example,  a  legal  guardian 
or  even  an  adult  functioning  in  fact  as  parent.  Occasionally,  for 
example,  due  to  death  or  illness  of  a  relative  or  friend,  someone 
will  step  in  and  act  as  parent  to  a  child  of  the  deceased  or 
incapacitated  adult.  Thus,  if  a  nephew  were  to  reside  with  an  aunt 
for  an  indefinite  period,  in  our  view  their  relationship  would  fall 
within  the  meaning  of  "family  status"  in  section  9(1) (d).  In  our 
opinion,  it  is  those  people  identified  by  "family  status"  who  are 
treated  unequally,  being  discriminated  against  by  the  'adult-only' 
restriction  and  this  is  a  prohibited  ground  of  discrimination  in 
contravention  of  the  Code.  Specifically,  we  find  there  is  unlawful 
discrimination   against  both   adult (s)    and  child   in  contravention 
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of  section  2(1)  and  there  is  unlawful  discrimination  against  the 
adult (s)   in  contravention  of  section  3. 

This  is  intentional  or  direct  discrimination.  The 
discrimination  was,  in  each  situation  before  us,  without  malice  on 
the  part  of  the  Respondents.  They  bear  no  ill  will  towards  the 
Complainants  as  individuals.  In  each  case  the  Respondents  want 
the  life-style  offered  by  an  'adult-only'  building.  Several  unit 
holders  within  their  buildings  purchased  their  units  on  that  basis, 
and  the  Respondents  conscientiously  pursue  what  they  believe  to  be 
their  legal  rights.  However,  although  an  intention  to  discriminate 
is  necessary  before  there  can  be  a  breach  of  sections  2(1),  3  and 
8  of  the  Code,  malice  or  ill  will  is  not  a  prerequisite. 

15 .     "Age"  Discrimination. 

The  Respondents  argue  that  the  restrictions  upon  accommodation 
where  the  adult  seeking  to  purchase  the  condominium  unit  has  a 
child  or  children  is  properly  characterized  as  being  discrimination 
because  of  "age",  rather  than  on  the  basis  of  "family  status". 
Respondents  then  argue  that  the  Code  is  inoperative  because  of 
section  9(1) (a) . 

We  have  found  that  there  is  discrimination  because  of  "family 
status"  in  contravention  of  the  Code.  However,  we  also  find  that 
there  is  "age"  discrimination.  Indeed,  the  Respondents  admit  to 
"age"      discrimination.  This      issue      raises      a      number  of 

considerations. 

With    respect    to    the    issue    of    "age"    discrimination,  the 
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Respondents  rely  upon  the  general  exclusion  of  protection  under  the 
Code  to  persons  under  18  years  of  age  due  to  the  restrictive 
definition  of  "age"  in  section  9(1) (a). 

The  following  issues  thereupon  arise: 

(a)  Does  section  15(1)  of  the  Canadian  Charter  of  Rights  and 
Freedoms  apply  to  the  Ontario  Human  Rights  Code? 

(b)  Is  section  9(1) (a)  of  the  Code .  insofar  as  it  sets  a  minimum 
age  of  18  before  the  protection  of  the  Code  is  extended  in 
respect  of  "age"  as  a  prohibited  ground,  inconsistent  with 
section  15(1)   of  the  Charter? 

(c)  If  the  answer  to  Question  2  is  yes,  then  is  section  9(1) (a) 
of  the  Code  a  reasonable  limit  demonstrably  justified  in  a 
free  and  democratic  society  under  section  1  of  the  Charter? 
The  onus  is  upon  the  party  seeking  to  uphold  the  limitation, 
with  the  standard  to  be  met  being  proof  by  a  preponderance  of 
probability;  R±  v.  Oakes,  [1986]  1  S.C.R.  103  (S.C.C.);  36 
D.L.R.    (4th)   at  226. 

The  first  issue  is  answered  easily,  because  we  are  considering 

a  provision,  section  9(1) (a)  of  the  Code,  of  a  statute  enacted  by 

the  Legislature.     Section  15(1)  of  the  Charter  provides: 

15.  (1)  Every  individual  is  equal  before  and  under  the 
law  and  has  the  right  to  the  equal  protection  and  equal 
benefit  of  the  law  without  discrimination  and,  in 
particular,  without  discrimination  based  on  race, 
national  or  ethnic  origin,  colour,  religion,  sex,  age  or 
mental  or  physical  disability. 

Section  15(1)  of  the  Charter  applies  to  "law",  including  the  Code. 

An    analogous    issue    is    seen    in    Re    Blainev    and    Ontario  Hockey 
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Association  et  al..  [1986]  54  O.R.  (2d)  at  513.  The  Ontario  Court 
of  Appeal  there  considered  the  situation  of  a  12  year  old  girl  who 
had  been  prevented  from  playing  on  a  boys 1  hockey  team  by  the 
regulations  of  the  governing  athletic  associations.  "Section  19(2) 
of  the  then  Code  expressly  provided  that  such  discrimination  was 
not  unlawful.  The  Court  held,  Finlayson  J. A.  dissenting,  that  then 
section  19(2)  of  the  Code  (subsequently  repealed  by  1986,  c.  64, 
s.  18(12))  was  contrary  to  section  15(1)  of  the  Charter,  and 
therefore  was  unconstitutional  and  of  no  force  or  effect. 

In  determining  the  second  issue,  it  is  necessary  to  consider 
section  15(1)   of  the  Charter. 

The  Supreme  Court  of  Canada  considered  this  issue  in  Law 
Society  of  British  Columbia  and  the  Attorney-General  of  British 
Columbia  v.  Andrews  et  al.    [1989]   1  S.C.R.  143. 

Mclntyre,  J.    (dissenting  in  part)  stated: 

To  approach  the  ideal  of  full  equality  before  and  under 
the  law  -  and  in  human  affairs  an  approach  is  all  that 
can  be  expected  -  the  main  consideration  must  be  the 
impact  of  the  law  on  the  individual  or  the  group 
concerned.  Recognizing  that  there  will  always  be  an 
infinite  variety  of  personal  characteristics,  capacities, 
entitlements  and  merits  among  those  subject  to  a  law, 
there  must  be  accorded,  as  nearly  as  may  be  possible,  an 
equality  of  benefit  and  protection  and  no  more  of  the 
restrictions,  penalties  or  burdens  imposed  upon  one  than 
another.  In  other  words,  the  admittedly  unattainable 
ideal  should  be  that  a  law  expressed  to  bind  all  should 
not  because  of  irrelevant  personal  differences  have  a 
more  burdensome  or  less  beneficial  impact  on  one  than 
another,    (at  165) 


The  Court  in  the  case  at  bar  must  address  the  issue  of 
discrimination  as  the  term  is  used  in  s.  15(1)  of  the 
Charter.  In  general,  it  may  be  said  that  the  principles 
which  have  been  applied  under  the  Human  Rights  Acts  are 
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equally  applicable  in  considering  questions  of 
discrimination  under  s.   15(1).    (at  175) 


. ..[I]n  assessing  whether  a  complainant's  rights  have 
been  infringed  under  s.  15(1),  it  is  not  enough  to  focus 
only  on  the  alleged  ground  of  discrimination  and  decide 
whether  or  not  it  is  an  enumerated  or  analogous  ground. 
The  effect  of  the  impugned  distinction  or  classification 
on  the  complainant  must  be  considered.  Once  it  is 
accepted  that  not  all  distinctions  and  differentiations 
created  by  law  are  discriminatory,  then  a  role  must  be 
assigned  to  s.  15(1)  which  goes  beyond  the  mere 
recognition  of  a  legal  distinction.  A  complainant  under 
s.  15(1)  must  show  not  only  that  he  or  she  is  not 
receiving  equal  treatment  before  and  under  the  law  or 
that  the  law  has  a  differential  impact  on  him  or  her  in 
the  protection  or  benefit  accorded  by  law  but,  in 
addition,  must  show  that  the  legislative  impact  of  the 
law  is  discriminatory,    (at  182) 

Section  15(1)   of  the  Charter  includes  "age"  as  an  enumerated 
ground.    In    our    opinion,    the    'adult-only'    restrictions    can  be 


characterized     as     discrimination     based     on     "age",     with  the 


Complainants  being  denied  (by  section  9(1)  (a)  of  the  Code)  equality 
under  the  law  without  discrimination  based  on  age,  in  contravention 
of  section  15(1)   of  the  Charter. 

In  Re  McKinnev  et  al.  v.  University  of  Guelph  et  al.  (1988) 
9  C.H.R.R.  D/4573  (appeal  to  S.C.C.  pending)  a  majority  of  the 
Ontario  Court  of  Appeal  held  that  the  arbitrary  age  limit  of  65  in 
then  section  9(a)  of  the  Code  is  contrary  to  section  15(1)  but  is 
saved  under  section  1  on  the  basis  that  insofar  as  universities  are 
concerned  a  mandatory  retirement  age  limit  is  a  reasonable  limit 
on  equality  rights  that  is  demonstrably  justified. 

This  brings  us  to  the  third  issue.  In  section  9(1) (a)  of  the 
Human   Rights   Code,    is   the   lower   age   limit    (18   years   of   age)  a 
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reasonable  limit  upon  the  equality  rights  otherwise  provided  by 
section  15(1)  that  is  demonstrably  justified  in  a  free  and 
democratic  society  under  section  1  of  the  Charter?  The  effect  of 
section  9(1) (a)  is  to  permit  persons  under  18  years  of  age  to  be 
dealt  with  differently  from  those  18  years  of  age  and  over. 

The  Supreme  Court  of  Canada  has  set  forth  criteria  to 
determine  whether  limits  imposed  on  rights  and  freedoms  guaranteed 
by  the  Charter  can  be  justified.  The  first  criterion  is  whether 
the  government  interest  or  policy  objective  is  "of  sufficient 
importance  to  warrant  overriding  a  constitutionally  protected  right 
or  freedom":  v.  Big  M  Drug  Mart  Ltd. .  18  D.L.R.  (4th)  321  at 
3  66.  Does  the  objective  relate  to  concerns  which  are  pressing  and 
substantial  in  a  free  and  democratic  society?  We  are  satisfied  by 
the  evidence  that  the  denial  of  equal  treatment  without 
discrimination  based  on  age  with  respect  to  the  occupancy  of 
accommodation  for  children  under  a  certain  age  living  with  their 
families  does  not  relate  to  concerns  which  are  pressing  and 
substantial  in  a  free  and  democratic  society. 

The    second    criterion    is    that    the    means    chosen    must  be 

reasonable  and  demonstrably  justified.     Dickson,  C.J.C.   set  forth 

the  three  components  of  a  proportionality  test  to  be  applied  in 

making  this   determination,    in         v.    Oakes ,    [1986]    1   S.C.R.  103 

(S.C.C.);    36  D.L.R.    (4th)    at  227: 

There  are,  in  my  view,  three  important  components  of  a 
proportionality  test.  First,  the  measures  adopted  must 
be  carefully  designed  to  achieve  the  objective  in 
question.  They  must  not  be  arbitrary,  unfair  or  based 
on  irrational  considerations.  In  short,  they  must  be 
rationally   connected  to   the  objective.      Secondly,  the 
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means,  even  if  rationally  connected  to  the  objective  in 
the  first  sense,  should  impair  "as  little  as  possible" 
the  right  or  freedom  in  question:  v.  Big  M  Drug  Mart 
Ltd. ,  supra.  Thirdly,  there  must  be  a  proportionality 
between  the  effects  of  the  measures  which  are  responsible 
for  limiting  the  Charter  right  or  freedom,  and  the 
objective  which  has  been  identified  as  of  "sufficient 
importance" .... 

Some  limits  on  rights  and  freedoms  protected  by  the 
Charter  will  be  more  serious  than  others  in  terms  of  the 
nature  of  the  right  or  freedom  violated,  the  extent  of 
the  violation  and  the  degree  to  which  the  measures  which 
impose  the  limit  trench  upon  the  integral  principles  of 
a  free  and  democratic  society.  Even  if  an  objective  is 
of  sufficient  importance,  and  the  first  two  elements  of 
the  proportionality  test  are  satisfied,  it  is  still 
possible  that,  because  of  the  severity  of  the  deleterious 
effects  of  a  measure  on  individuals  or  groups,  the 
measure  will  not  be  justified  by  the  purposes  it  is 
intended  to  serve.  The  more  severe  the  deleterious 
effects  of  a  measure,  the  more  important  the  objective 
must  be  if  the  measure  is  to  be  reasonable  and 
demonstrably  justified  in  a  free  and  democratic  society. 

First,  are  the  restrictive  measures  rationally  connected  to 
the  objective?  The  effect  of  the  Code  provision,  as  advocated  by 
the  Respondents,  would  be  the  complete  elimination  of  any 
protection  through  the  Code  in  respect  of  the  prohibited  ground  of 
"age"  for  children  under  18  and  their  families  in  respect  of 
accommodation,  whether  rental  or  condominiums. 

Second,  does  the  provision  impair  as  little  as  possible  the 
right  or  freedom  in  question.  Again,  the  provision  would 
completely  remove  the  protection  of  the  Code  on  the  basis  of  "age" 
as  a  prohibited  ground  in  respect  of  accommodation  for  all  families 
with  children  under  18  years  of  age. 

Third,  is  there  proportionality  between  the  effects  of  section 
9(1) (a)   in  limiting  the  Charter  right  or  freedom  and  the  objective 
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which  has  been  identified  as  of  sufficient  importance. 

The  only  evidence  that  the  Respondents  really  advance  to 
satisfy  this  question  is  that  of  Professor  Smith.  He  conceded  that 
the  state  of  market  disequilibrium  can  continue  for  a  long  time  in 
the  housing  market.  As  well,  Professor  Smith's  model  did  not  take 
into  account  actual  locations.  On  the  other  hand,  the  evidence  of 
Professor  Skaburskis  emphasized  the  impact  upon  the  availability 
and  choice  of  housing  of  the  'adult  only'  restriction  for  those 
families  seeking  to  reside  in  highrise  condominiums.  Real  well- 
meaning  people  are  affected  by  the  decision  of  this  Board. 
However,  the  effects  upon  the  Complainants,  and  others  in  their 
position,  significantly  outweigh  the  effects  of  inconvenience  upon 
some  condominium  owners  through  having  children  as  neighbours. 

In  Law  Society  of  British  Columbia  and  the  Attorney-General 

of  British  Columbia  v.  Andrews  et  al.   [1989]  1  S.C.R.   143  at  184, 

(1989)    10    C.H.R.R.    D/5719    at    D/5753,    para.    41773    Mclnyre,  J. 

(dissenting  in  part)  states,  relying  upon  Oakes,  supra : 

"The  court  must  examine  the  nature  of  the  right,  the 
extent  of  its  infringement,  and  the  degree  to  which  the 
limitation  furthers  the  attainment  of  the  desirable  goal 
embodied  in  the  legislation.  Also  involved  in  the 
inquiry  will  be  the  importance  of  the  right  to  the 
individual  or  group  concerned,  and  the  broader  social 
impact  of  both  the  impugned  law  and  its  alternative". 

Considering  the  legislative  history,  it  is  very  apparent  that 

the  reason  seen  for  the  section  9(1) (a)   18  years  of  age  threshold 

for    "age"    as    a   prohibited   ground    is   because   of   the  practical 

difficulties  encountered  in  respect  of  persons  under  18  years  of 

age  who  are  unable  to  execute  enforceable  leases  and  contracts  (see 
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testimony  of  Hon.  Ian  Scott,  Attorney-General ,  before  the  Standing 
Committee  On  Administration  of  Justice,  Handsard,  May  6,  1986  at 
p.  J-8,  Exhibit  #81).  Indeed,  the  qualification  introduced  by  the 
amendment  in  section  3a  through  Bill  7  (1986,  c.  64,  s.  18(4))  is 
evidence  of  the  purpose  of  the  "age"  definition. 

If  the  "age"  threshold  were  lowered  generally  below  18,  or 
removed,  then  not  only  landlords,  but  employers  and  providers  of 
services,  goods  and  facilities  (for  example,  a  bar  that  serves 
liquor)  would  be  obliged  to  recognize  the  right  to  equal  treatment 
extended  under  the  Code.  By  section  46(2)  the  Code  has  primacy 
over  other  Acts.  Then,  legislation  that  has  the  public  policy  of 
protecting  the  welfare  of  children,  such  as  the  Liquor  Licence  Act 
R.S.O.  1980,  c.  244,  s.  44,  paradoxically  would  not  be  operative 
for  those  children  who  did  not  welcome  the  protection  of  such 
legislation.  Thus,  there  are,  quite  clearly  in  our  view,  pressing 
and  substantial  societal  concerns  which  validate  constitutionally 
a  minimum  age  threshold  for  some  purposes  before  the  protection  of 
the  Code  is  extended.  Thus,  for  example,  because  someone  under  18 
years  of  age  cannot  enter  into  an  enforceable  contract,  the 
protection  of  section  3  of  the  Code  (subject  to  the  section  3a 
qualification)  is  not  extended  due  to  the  minimum  age  threshold  of 
section  9(1) (a).  In  our  opinion,  this  limitation  is  saved  by 
section  1  of  the  Charter. 

However,  that  is  not  the  situation  before  this  Board  of 
Inquiry.  In  our  view,  and  we  so  find,  section  9(1) (a)  of  the  Code 
is  contrary  to  section  15(1)  of  the  Charter,  and  is  not  saved  under 


87 

section  1  with  respect  to  situations  simply  involving  the  occupancy 
of  accommodation,  contractual  rights  and  obligations  not  being 
present.  In  such  situations,  a  minimum  age  limit  in  the  Code  which 
is  the  age  giving  legal  capacity  to  contract,  being  18  years  of  age 
(qualified  by  section  3a  of  the  Code  for  persons  16  and  17  years 
old  who  have  withdrawn  from  parental  control) ,  is  not  a  reasonable 
limit  on  equality  rights  that  is  demonstrably  justified. 

In  our  opinion,  section  9(1) (a)  is  unnecessarily  broad  in  its 
sweeping  language.  Although  it  is  reasonable  to  provide  that  a  14 
year  old  who  cannot  enter  into  an  enforceable  contract  to  purchase 
or  rent  a  condominium  unit  therefore  does  not  have  a  complaint 
sustainable  under  sections  2(1)  and  3  of  the  Code  for  a  refusal  by 
a  landlord  to  rent  to,  or  by  an  owner  to  sell  to,  it  is  a  different 
situation  with  the  infant  Complainants  in  this  Inquiry.  None  of 
the  infant  Complainants  are  seeking  to  contract;  nor  is  anyone 
seeking  to  contract  with  them.  Contractual  rights  and  obligations 
are  not  at  issue  where  the  child  is  seeking  occupancy  of 
accommodation  through  the  contract  which  the  child's  adult  parent 
is  seeking  to  enforce.  Accordingly,  in  our  opinion,  and  we  so 
find,  section  9(1) (a)  is  without  force  and  effect  in  respect  of  the 
infant  Complainants'  situations. 

In  each  instance,  the  infant  Complainants  are  being  denied 
occupancy  of  accommodation  because  of  their  age  in  contravention 
of  sections  2(1)  and  8  of  the  Code.  As  well,  because  the  infant 
Complainants  are  discriminated  against  because  of  "age",  the  adult 
parent   Complainants    are   also   unlawfully   discriminated  against. 
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That  is,  they  are  denied  equal  treatment  in  contracting  (in 
contravention  of  sections  3  and  8)  and  in  the  occupancy  of 
accommodation  (in  contravention  of  sections  2(1)  and  8)  because  of 
the  unlawful  discrimination  on  the  basis  of  the  "age"  of  their 
children.  Accordingly,  in  our  view  the  Complaints  do  establish  a 
contravention  of  the  Code  because  of  "age"  as  a  prohibited  ground, 
as  well  as  a  contravention  of  the  Code  because  of  "family  status". 

16 .     Section  10  Of  The  Human  Rights  Code.  1981. 

An  alternative  allegation  by  Complainants  is  that  if  there 
was  not  direct  discrimination  on  a  prohibited  ground  in 
contravention  of  sections  2(1),  3  and  8  of  the  Code ,  then  there 
was  indirect  or  constructive  discrimination  in  contravention  of 
section  10. 

The  argument  of  Complainants  is  that  the  adult-only 
restriction  results  in  the  exclusion  of  persons  identified  by  their 
"family  status",  ie.  the  status  of  being  in  a  parent  and  child 
relationship. 

As  we  find  that  there  has  been  direct  discrimination  under  the 
Code  because  the  express  intent  of  the  offending  restrictions  is 
to  exclude  persons  identified  by  "family  status",  it  is  not 
necessary  to  deal  with  this  alternative  issue.  However,  in  the 
event  that  this  was  not  direct  discrimination,  in  our  opinion  and 
we  would  so  find,  there  would  be  constructive  discrimination  and 
a  breach  of  section  10.  The  adult-only  requirements  of  the 
corporate  condominium  declarations  and  policies  under  consideration 
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clearly  result  in  the  exclusion  of  a  group  of  persons  all  of  whom 
are  identified  by  "family  status",  a  prohibited  ground  of 
discrimination.  All  of  the  Complainants  (except  Complainant 
Ramdial)  fall  directly  within  this  category,  or  to  use  the  language 
of  section  10,  each  Complainant  "is  a  member"  of  a  group  of  persons 
identified  by  "family  status".  Complainant  Ramdial  does  not  fall 
within  this  group,  but  the  exclusion  of  the  person  he  was 
contracting  with  (Complainant  Lana  Salmon)  is  identified  by  "family 
status"  ie.  her  right  was  infringed,  with  the  result  that 
Complainant  Ramdial' s  right  to  contract  under  section  3  is 
infringed. 

Section  10(1) (a)  provides  for  an  exception  if  "the 
requirement,  qualification  or  factor  is  reasonable  and  bona  fide 
in  the  circumstances".  Section  10(2)  provides  that  the  exception 
is  not  available  unless  a  board  of  inquiry  "...  is  satisfied  the 
needs  of... [those  discriminated  against  because  of  family  status] 
cannot  be  accommodated  without  undue  hardship...".  This  exception 
has  been  considered  in  the  case  law.  See,  for  example,  Cameron  v. 
Nel-Gor  Castle  Nursing  Home  et  al.  (1984)  5  C.H.R.R.  D/2170  at 
D/2178,  paras.  18373  -  18379  which  considered  section  10  prior  to 
the  enactment  of  section  10(2)  and  (3)   in  1986. 

In  our  view,  the  needs  of  families  for  residences  can  be 
accommodated  without  undue  hardship  upon  the  Respondents  and 
accordingly,  the  "reasonable  and  bona  fide  in  the  circumstances" 
exception  in  section  10(1) (a)  cannot  apply  to  this  situation. 
While  there  may  be  some  occasional  added  'wear  and  tear'  to  living 
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near  some  families  with  children  in  a  condominium  building,  the 
rules  of  conduct  for  the  building  can  regulate  and  deal  with  any 
serious  problems.  In  the  case  at  hand,  it  is  to  be  noted  that 
there  was  not  any  evidence  suggesting  there  were  any  difficulties 
in  living  proximate  to  any  of  the  Complainant  families,  other  than 
a  brief  problem  with  noise  caused  by  the  Kogan  children  which  was 
quickly  rectified  with  carpets.  However,  it  is  the  children's  very 
presence  which  places  the  Complainants  in  breach  of  the 
declarations,  if  they  were  to  be  enforceable.  See  York  Condominium 
Corp  No.  216  v.  Borsodi  et  al.  (1983),  42  O.R.  (2d)  99  at  106 
(County  Court).  Indeed,-  it  would  seem  very  improbable  for  any 
condominium    corporations    to    ever   be    able    to    establish  "undue 


only  qualification. 

However,  it  is  noted  that  section  10(2)  was  not  proclaimed 
into  force  until  April,  1988,  which  was  after  the  initial 
Complaints  were  signed.  Respondents  argue  that  section  10(2) 
cannot  have  retrospective  effect.  We  agree  that  section  10(2)  is 
prospective  only  in  its  application;  however,  in  our  view  section 
10(2)  essentially  enacts  the  case  law  interpretation  of  the  prior 
human  rights  legislation  in  Ontario.  See  Cameron ,  supra.  For  the 
reasons  given,  Respondents  cannot  establish  that  the  adult-only 
restriction  is  reasonable  in  the  circumstances. 


hardship"  under  section  10(2)  of  the  Code  in  respect  of  an  adult- 
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17 .     Allegation  As  To  Unlawful  Discrimination  Because  Of  "Sex"  In 
Respect  Of  The  Complaint  of  Lana  Salmon. 
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Counsel  for  Ms.  Salmon  argued  in  the  alternative  that  she  had 
been  unlawfully  discriminated  against  in  contravention  of  sections 
2(1)  and  8  of  the  Code  because  of  her  "sex".  Given  our  findings 
that  there  is  discrimination  because  of  "family  status"  and  "age" 
it  is  unnecessary  to  determine  this  issue.  We  do  note  the  forceful 
evidence  of  Professor  B.  Moore-Milroy  that  single  parent  families 
in  Ontario  number  about  290,000  households  with  some  8  2  per  cent 
thereof  being  headed  by  women. 

18 .     Allegation  Of  Unlawful  Discrimination  Because  Of  "Reprisal" 
In  Respect  Of  The  Complaint  Of  George  Ramdial. 

The    Complainant,    George   Ramdial,    alleged    as   well    in  his 

Complaint  (Exhibit  #35)   that  his  right  to  refuse  to  infringe  the 

right  of  another  under  the  Code,  without  reprisal  for  so  doing,  has 

been  infringed  in  contravention  of  sections  7  and  8  of  the  Code. 

In  our  view,  the  unlawful  discrimination  against  Ms.  Salmon  and  her 

son    because    of    "family    status"    and    "age"    and    the  unlawful 

discrimination  against  her  in  respect  of  her  right  to  contract 

because  of  "family  status"  and  the  "age"  of  her  son,  in  breach  of 

sections  2(1),  3  and  8  of  the  Code,  were  the  source  of  the  problem 

for  Mr.   Ramdial.      Because  of  that  unlawful  discrimination,  Mr. 

Ramdial  has  a  Complaint  that  is  sustainable.     However,  there  was 

no  "reprisal"  within  the  meaning  of  section  7  of  the  Code  against 

Mr.  Ramdial  by  the  Respondent  MTCC  #624  or  its  directors. 


19 .     Remedies . 


There  is  a  presumption  in  favour  of  making  an  award  of  special 
and  general  damages  in  human  rights  case.  The  principles  to  be 
applied  in  awarding  damages  under  the  Code  have  been  set  forth  in 
Nel-Gor  v.  Cameron  supra  at  D/2196,  paras.  18525  to  18534,  18537 
to  18541,   and  18544  to  18561. 

First,  there  is  the  matter  of  special  and  general  damages. 
With  respect  to  the  Complainant,  Mrs.  Cryderman,  she  purchased  her 
condominium  unit  at  a  time  when  the  adult-only  restriction  of  the 
Respondent  YCC  #299  was  lawful.  The  breach  of  sections  2(1)  3,  and 
8  of  the  Code  in  respect  of  Mrs.  Cryderman  arises  from  the  attempts 
of  YCC  #299  to  remove  her  after  the  human  rights  law  changed  with 
the  repeal  of  section  20(4)  two  months  after  Mrs.  Cryderman  first 
took  up  residency  in  her  unit.  In  effect,  at  all  times  up  to  the 
hearing,  YCC  #299  was  refusing  to  accept  Mrs.  Cryderman' s  right  to 
occupancy  and  to  approve  her  purchase.  She  continues  to  reside  in 
her  condominium.  She  and  her  daughter  did  suffer  some  stress  for 
which  they  should  be  compensated  by  an  award  of  general  damages. 

The  Complainant  Ms.  Kogan,  and  her  children,  should  similarly 
receive  an  award  of  general  damages.  The  Kogans  were  pressured  to 
move  and  the  family  put  to  some  inconvenience  in  renting  some 
distance  away  prior  to  the  end  of  the  school  year.  However,  the 
conclusion  we  make  from  all  the  evidence  is  that  the  Kogans  do  not 
have  a  claim  for  special  damages. 

The  Complainant,  Ms.  Dudnik,  moved  under  stress  and  pressure 
earlier  than  she  and  her  husband  might  otherwise  have  done,  and  she 
is  entitled  to  an  award  of  general  damages.    The  Dudniks  could  have 
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obtained  a  unit  in  the  other  two  towers  of  YCC  #216.  There  were 
units  available  in  the  unrestricted  buildings  at  the  relevant 
times.  Ms.  Dudnik  testified  that  as  she  and  her  husband  were 
intending  to  move  to  New  Jersey,  the  forced  eviction  caused  them 
to  move  a  year  earlier  than  intended.  We  do  not  find  that  she  has 
a  claim  for  any  special  damages. 

The  Complainant,  Ms.  Lana  Salmon,  and  her  son,  suffered 
considerably,  because  her  abortive  purchase  came  at  a  time  of  a 
rapidly  rising  market  (she  would  have  purchased  her  unit  for 
$133,000  which  then  sold  for  $143,000  two  and  one-half  months 
later)  and  she  was  unable  to  purchase  another  property,  and 
continues  to  live  with  her  sister.  It  is  unfortunate  that  she  did 
not  pursue  her  position  through  the  court  proceedings  initiated  by 
the  Respondent  MTCC  #624,  but  it  was  apparent  from  the  evidence 
that  she  had  very  modest  financial  resources  and  was  placed  in  a 
very  difficult  position  of  uncertainty  of  result  and  financial 
impact.  The  Respondent  MTCC  #624' s  actions  toward  Ms.  Salmon  had 
a  sever  economic  impact  upon  her.  The  condominium  corporation 
caused  her  a  significant  opportunity  loss.  Her  intended  purchase 
(see  Exhibit  #52)  from  Mr.  Ramdial  involved  only  a  $1,000  down 
payment  and  a  total  cash  outlay  of  only  $13,000,  the  rest  of  the 
purchase  price  being  met  by  a  first  mortgage  of  $97,500  and  by  a 
second  mortgage  back  to  the  vendor  of  $22,500.  This  was  an 
extremely  opportune  purchase  for  Ms.  Salmon  given  her  limited 
financial  resources.  Once  the  purchase  was  blocked  she  was 
effectively  prohibited   from  getting  another  house.      Ms.  Salmon 


tried  hard  to  purchase  another  house  but  was  unable  to  do  so. 

The  Complainant,  George  Ramdial,  was  put  to  some  inconvenience 
in  having  to  find  another  purchaser,  but  this  was  not  difficult  in 
the  rising  market  and  the  $10,000  additional  proceeds  he  received 
through  the  later  sale  would,  in  our  view,  more  than  offset  the 
lost  investment  value  in  not  having  his  sale  proceeds  until  two  and 
one-half  months  later  (with  the  second  sale  also  being  on  more 
favourable  terms,  there  being  no  mortgage  back  to  the  vendor  (see 
Exhibit  #64,  tabs  #8  and  #12)).  However,  Mr.  Ramdial 1 s  abortive 
sale  to  Ms.  Salmon  was  a  private  sale  and  the  eventual  sale 
required  an  agent.  Mr.  Ramdial' s  total  expenses  (Exhibit  #164)  did 
exceed  his  increased  gross  sale  proceeds.  However,  after  taking 
into  account  the  more  favourable  terms  of  his  eventual  sale,  and 
the  tax  free  advantage  of  an  increased  tax  free  capital  gain  on  his 
principal  residence,  we  set  his  special  damages  at  $4,000.00. 

All  Complainants,  including  the  infant  Dudnik  Complainants, 
suffered  the  loss  of  the  right  to  freedom  from  discrimination.  As 
the  infant  Dudnik  Complainants  are  so  young  that  they  would  not  at 
all  understand  or  be  aware  of  the  nature  of  the  problem  the  Dudnik 
family  was  confronted  with,  they  are  only  entitled  to  general 
damages  on  the  basis  of  the  loss  of  their  right  to  freedom  from 
discrimination . 

Considerable  evidence  was  adduced  on  the  issue  of  the  conduct 
of  the  Respondents.  The  position  of  the  Human  Rights  Commission 
was  that  the  Respondents 1  conduct  resulted  in  infringements  of  the 
Code  and  was  "wilful  or  reckless.11    Thus,   it  was  submitted  that  a 
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monetary  payment  should  be  assessed  against  the  Respondents  under 
the  concluding  language  of  section  40(1) (b)  of  the  Code  which 
provides  that  "...where  the  infringement  has  been  engaged  in 
wilfully  or  recklessly,  monetary  compensation  may  include  an  award, 
not  exceeding  $10,000  for  mental  anguish."  The  Respondents 
adamantly  denied  accusation  of  any  infringement  being  "engaged  in 
wilfully  or  recklessly",  calling  as  witnesses  several  people  in 
their  defence,  including  individual  unit  owners  who  were  members 
of  the  condominiums'  Boards  of  Directors  at  relevant  times  and  thus 
were  named  as  individual  Respondents.  The  Respondents  also  called 
property  managers  from  the  Respondent  corporations  who  had  dealt 
with  prospective  purchasers  or  the  continued  residencies  of  the 
Complainants.  Further,  the  Respondents  called  the  lawyers  who  gave 
legal  advice  to  the  condominium  corporations  on  their  rights  and 
responsibilities  at  the  relevant  times.  It  is  not  necessary  to 
record  the  details  of  all  their  evidence  because  the  evidence  was 
consistent  and  clear  for  all  the  Respondents.  In  each  case,  the 
attempt  or  fact  of  purchase  by  the  Complainants,  or  in  the  case  of 
the  Dudniks  the  birth  of  their  twins,  came  to  the  attention  of  the 
property  managers  and  the  boards  of  directors  of  the  condominium 
corporations.  They  saw  it  as  their  responsibility  to  uphold  the 
adult-only  bylaws  and  declarations  and  covenants  in  their 
buildings.  Indeed,  the  lawyers  acting  on  behalf  of  the  condominium 
corporations  had  consistently  advised  their  boards  of  directors 
that  section  12(3)  of  the  Condominium  Act  imposed  upon  the 
corporation  "a  duty  to  effect  compliance  by  the  owners  with  the 


Act,  the  declaration,  the  bylaws  and  the  rules."  Further,  they 
advised  that  section  12(5)  gives  each  owner  "...the  right  to 
performance  of  any  duty  of  the  Corporation  specified  in  this  Act, 
the  declaration,  the  bylaws  and  the  rules."  Finally,  section  49(1) 
of  the  Condominium  Act  allows  the  corporations  and  the  individual 
owners  to  enforce  compliance. 

The  lawyers  acting  for  the  condominiums  advised  their  boards 
of  directors  that  these  provisions  in  the  Condominium  Act 
established  a  statutory  duty  for  them  to  enforce  the  adult-only 
bylaws  and  rules  applicable  to  the  Respondent  condominium 
corporations.  Thus,  when  the  issues  with  each  of  the  Complainants 
in  this  case  arose,  the  boards  of  directors  convened  to  determine 
what  to  do  based  on  this  advice.  All  of  the  boards  of  directors 
wanted  to  maintain  the  adult-only  status  of  their  buildings  and 
voted  to  block  the  sales  and  end  the  residency  of  the  complainants. 
It  was  also  clear  that  they  did  this  with  the  corporate  knowledge 
of  the  passage  of  Bill  7  because  their  lawyers  certainly  knew  of 
the  legislation  and  the  Canadian  Condominium  Institute  had 
distributed  information  about  it.  It  sent  out  publications 
acknowledging  "the  recent  amendments  to  Ontario's  Human  Rights 
Code. . .prohibits  adults  only  condominiums."  Some  sought  legal 
opinions  on  how  to  enforce  the  bylaws  in  the  face  of  Bill  7.  Some 
sought  advice  from  the  Attorney-General  directly.  But  the  two 
lawyers  advising  the  Respondent  corporations  in  this  case,  Audrey 
Loeb  and  John  Deacon,  both  advised  their  clients  that  there  was 
some  room  for  uncertainty  and  controversy  over  the  effects  of  the 


97 

repeal  of  section  20(4)  .  They  both  advised  that  the  amended  Human 
Rights  Code  could  be  read  to  still  allow  the  corporations  to 
restrict  occupancy  on  the  basis  of  age,  rather  than  family  status. 
To  resolve  the  issue,  they  advised  their  clients  to  continue  to 
enforce  the  rules  and  bylaws  of  their  corporations  and  to  refer 
disputes  to  the  courts  under  section  49  of  the  Condominium  Act. 
Thus,  in  the  case  of  the  Complainants,  Ms.  Lana  Salmon  and  Mr. 
George  Ramdial,  the  Respondent  M.T.C.C.  #624  moved  to  block  the 
purchase  before  Ms.  Salmon  could  move  in  by  referring  the  matter 
to  the  District  Court  before  the  date  of  closing.  As  discussed, 
Hudson,  J.  ruled  that  the  bylaw  was  enforceable  and  the  purchase 
was  blocked.  Tom  Carlos,  a  member  of  the  Board  of  Directors  of 
M.T.C.C.  624,  explained,  "The  Corporation  did  not  decide  if  Mrs. 
Salmon  should  move  in  or  not.     The  Court  did." 

As  well,  in  the  case  of  Mrs.  Dudnik  and  Mrs.  Cryderman,  court 
applications  were  launched.  Mrs.  Dudnik  ultimately  consented  to 
a  court  order.  Mrs.  Cryderman  resisted  the  court  proceedings  and 
remained  where  she  was.  Indeed,  she  was  able  to  continue  the 
litigation  until  her  daughter  turned  16  and  was  therefore  outside 
the  threat  of  eviction.  The  Kogans  moved  out  without  any  court 
order  being  required,  but  their  condominium  corporation  was  acting 
under  the  same  advice  and  authority  and  they  had  been  threatened 
with  court  action. 

Thus,  the  evidence  boils  down  to  two  conflicting 
interpretations.  One  is  that  the  corporations  took  active  steps 
to  prohibit  the  complainant  families  from  residing  in  their  units 
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on  the  basis  of  bona  fide  legal  advice  obtained  through  reputable 
lawyers.  Further,  those  lawyers  advised  that  the  corporations  were 
under  a  positive  duty  to  enforce  the  rules  and  bylaws  through  the 
mechanism  of  the  courts.  Thus,  they  say  their  conduct  should  not 
be  considered  as  "reckless  or  willful."  Indeed,  in  at  least  two 
cases,  the  desires  of  the  condominium  corporations  were  sanctioned 
by  the  court. 

Another-  interpretation  is  that  the  corporations  and  their 
lawyers  were  well  informed  at  all  relevant  times  that  Bill  7  had 
been  passed  with  the  legislative  intent  of  prohibiting  any  further 
enforcement  of  adult  only  bylaws  or  rules.  Indeed,  they  had  been 
advised  that  their  actions  could  be  interpreted  as  contravening  the 
amended  Code .  Yet  they  all  chose  to  go  forward  and  prevent  the 
occupancy  of  all  the  complainants'  families  and  instructed  their 
lawyers  to  take  all  necessary  proceedings  to  this  end.  This, 
together  with  the  fact  that  there  is  no  documented  complaint  about 
the  behaviour  or  conduct  of  any  of  the  children  or  families 
involved  in  this  case  (other  than  the  insignificant  incident 
involving  the  Kogan  children) ,  was  said  to  establish  sufficient 
facts  to  conclude  that  the  respondents  acted  "wilfully  and 
recklessly"  in  their  decisions  and  thus  must  be  held  financially 
responsible  for  their  actions  by  this  Board  allowing,  as  one  of  the 
remedies,  monetary  compensation  for  mental  anguish,  as  allowed  by 
section  40(1) (b)   of  the  Code. 

In  our  opinion,  the  phrase  "wilfully"  as  used  in  section 
40(1) (b)  means  "intentionally",  "knowingly"  or  "deliberately".  See 
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Nel-Gor  v.   Cameron  supra  at  D/2198,  para.   18544.     The  Respondents 
all  acted  intentionally  in  enforcing  the  'adult-only' 
restrictions  so  that,  in  our  view,  they  acted  wilfully  within  the 
meaning  of  section  40(1) (b). 

The  concluding  lines  of  section  40(1) (b),  quoted  above, 
provide  for  what  is,  in  effect,  punitive  damages  (see  Nel-Gor  v. 
Cameron  supra  at  D/2199,  para.  18548  at  paras.   18555  to  18561) . 
In  the  instant  situations,  the  Respondents  were  dealing  with  an 
uncertain  issue,  involving  new  legislation,  on  the  advice  of 
counsel,  and  with  some  support  for  their  position  through  the 
court"  applications  taken.     Given  all  the  circumstances,  we  are  of 
the  opinion  that  we  should  not  award  punitive  damages  under 
section  40(1) (b) . 
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1.      This  Board  of  Inquiry  having  found  the  Respondents  York 

Condominium  Corporation  No.  216  and  its  directors,  George 
Munroe,  Robert  Glowacki,  Gord  Paterson,  Harvey  Thomson,  and 
Patricia  Hart,  and  its  Property  Manager,  Nick  Kalgoer,  to  be 
in  breach  of  sections  2(1)  and  8  of  the  Ontario  Human  Rights 
Code,   1981,  S.O.   1981,  c.  53  as  amended,   in  respect  of  the 
Complaint  made  by  Ron  Likhterman  and  Jean  Likhterman 
(infants  by  their  guardian,  Flora  Dudnik) ,  and  to  be  in 
breach  of  sections  2(1),  3  and  8  of  the  Code  in  respect  of 
the  Complaint  made  by  Flora  Dudnik,  for  the  reasons  given, 
this  Board  of  Inquiry  orders  the  following: 

(1)  The  said  Respondents  shall  cease  and  desist  forthwith 
in  discriminating  because  of  family  status  and  age  in 
the  occupancy  of  accommodation  and  in  contracts  made 
with  adults  in  respect  thereof  pertaining  to  any 
building  of  the  Respondent  York  Condominium  Corporation 
No.  216  and  shall  cause  the  Respondent  York  Condominium 
Corporation  No.   216* s  corporate  declaration,  by-laws, 
rules  and  policies  to  conform,  and  shall  administer 
them  in  conformance,  with  this  Order; 

(2)  The  said  Respondents  are  jointly  and  severally  liable 
to  pay  forthwith  to  the  Complainant,  Flora  Dudnik,  as 
general  damages,  the  sum  of  one  thousand  ($1,000.00) 
dollars;  and 
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(3)     The  said  Respondents  are  jointly  and  severally  liable 
to  pay  forthwith  to  each  of  the  infant  Complainants, 
Ron  Likhterman  and  Jean  Likhterman,  by  payment  to  their 
guardian,  Flora  Dudnik,  as  general  damages,  the  sum  of 
two  hundred  and  fifty  ($250.00)  dollars. 
2.      This  Board  of  Inquiry  having  found  the  Respondents  York 
Condominium  Corporation  No.  229  and  its  directors,  B. 
Cassidy,  A.  Kell,  H.  Whealy,  H.  Tucker,  and  W.  Comartin,  to 
be  in  breach  of  sections  2(1)  and  8  of  the  Ontario  Human 
Rights  Code,  1981,  S.O.  1981,  c.  53  as  amended,  in  respect 
of  the  Complaint  made  by  Constance  Erica  Cryderman  (an 
infant  by  her  guardian  Rosa  Constance  Cryderman) ,  and  to  be 
in  breach  of  sections  2(1),  3  and  8  of  the  Code  in  respect 
of  the  Complaint  made  by  Rosa  Constance  Cryderman,  for  the 
reasons  given,  this  Board  of  Inquiry  orders  the  following: 

(1)  The  said  Respondents  shall  cease  and  desist  forthwith 
in  discriminating  because  of  family  status  and  age  in 
the  occupancy  of  accommodation  and  in  contracts  made 
with  adults  in  respect  thereof  pertaining  to  any 
building  of  the  Respondent  York  Condominium  Corporation 
No.  229  and  shall  cause  the  Respondent  York  Condominium 
Corporation  No.  229's  corporate  declaration,  by-laws, 
rules  and  policies  to  conform,  and  shall  administer 
them  in  conformance,  with  this  Order; 

(2)  The  said  Respondents  are  jointly  and  severally  liable 
to  pay  forthwith  to  the  Complainant,  Rosa  Constance 
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Cryderman,   as  general  damages,  the  sum  of  one  thousand 
($1,000.00)  dollars; 

(3)  The  said  Respondents  are  jointly  and  severally  liable 
to  pay  forthwith  to  the  infant  Complainant  Constance 
Erica  Cryderman,  by  payment  to  her  guardian,  Rosa 
Constance  Cryderman,  as  general  damages,  the  sum  of 
seven  hundred  and  fifty  ($750.00)  dollars;  and 

(4)  It  is  further  ordered  in  respect  of  the  said 
Respondents  that  the  Complainant  Rosa  Constance 
Cryderman  shall  not  be  required  to  contribute  to  any 
assessment  by  the  Respondent  York  Condominium 
Corporation  No.  229  upon  its  condominium  unit  owners 
for  monies  to  satisfy  the  requirements  of  the  Order 
made  by  this  Board  of  Inquiry. 

3 .       This  Board  of  Inquiry  having  found  the  Respondents 

Metropolitan  Toronto  Condominium  Corporation  No.  551  and  its 
directors  B.  Collins,  B.  Potashner,  J.  Tessis,  M.  Usakovsky, 
H.  Fisher,  N.  Green,  H.  Reisher,  L.  Tohn  and  E.  Moses,  to  be 
in  breach  of  sections  2(1)  and  8  of  the  Ontario  Human  Rights 
Code,   1981,   S.O.   1981,  c.  53  as  amended,   in  respect  of  the 
Complaint  made  by  Eva  Kogan  and  Roland  Kogan  (infants  by 
their  guardian,  Berta  Kogan) ,  and  to  be  in  breach  of 
sections  2(1),   3  and  8  of  the  Code  in  respect  of  the 
Complaint  made  by  Berta  Kogan,   for  the  reasons  given,  this 
Board  of  Inquiry  orders  the  following: 

(1)     The  said  Respondents  shall  cease  and  desist  forthwith 
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in  discriminating  because  of  family  status  and  age  in 
the  occupancy  of  accommodation  and  in  contracts  made 
with  adults  in  respect  thereof  pertaining  to  any 
building  of  the  Respondent  Metropolitan  Toronto 
Condominium  Corporation  No.   551  and  shall  cause  the 
Respondent  Metropolitan  Toronto  Condominium  Corporation 
No.  551' s  corporate  declaration,  by-laws,  rules  and 
policies  to  conform,  and  shall  administer  them  in 
conformance,  with  this  Order; 

(2)  The  said  Respondents  are  jointly  and  severally  liable 
to  pay  forthwith  to  the  Complainant,  Berta  Kogan,  as 
general  damages,  the  sum  of  one  thousand  ($1,000.00) 
dollars ;  and 

(3)  The  said  Respondents  are  jointly  and  severally  liable 
to  pay  forthwith  to  each  of  the  infant  Complainants, 
Eva  Kogan  and  Roland  Kogan,  by  payment  to  their 
guardian,  Berta  Kogan,  as  general  damages,  the  sum  of 
seven  hundred  and  fifty  ($750.00)  dollars. 

This  Board  of  Inquiry  having  found  the  Respondents 
Metropolitan  Toronto  Condominium  Corporation  No.  624  and  its 
directors,  M.  Danaher,  T.  Carlos,  N.  Whittaker  and  Rex 
Atkins  and  its  Property  Manager,  Peggy  Meecham,  to  be  in 
breach  of  sections  2(1)   and  8  of  the  Ontario  Human  Rights 
Code,   1981,  S.O) .   1981,  c.  53  as  amended,   in  respect  of  the 
Complaint  made  by  Kwame  Salmon  (an  infant  by  his  guardian 
Lana  Salmon),  and  to  be  in  breach  of  sections  2(1),   3  and  8 
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of  the  Code  in  respect  of  the  Complaint  made  by  Lana  Salmon, 
and  to  be  in  breach  of  sections  2(1),   3  and  8  of  the  Code  in 
respect  of  the  Complaint  made  by  George  Ramdial,   for  the 
reasons  given,  this  Board  of  Inquiry  orders  the  following: 

(1)  The  said  Respondents  shall  cease  and  desist  forthwith 
in  discriminating  because  of  family  status  and  age  in 
the  occupancy  of  accommodation  and  in  contracts  made 
with  adults  in  respect  thereof  pertaining  to  any 
building  of  the  Respondent  Metropolitan  Toronto 
Condominium  Corporation  No.  624  and  shall  cause  the 
Respondent  Metropolitan  Toronto  Condominium  Corporation 
No.  624' s  corporate  declaration,  by-laws  rules  and 
policies  to  conform,  and  shall  administer  them  in 
conformance,  with  this  Order; 

(2)  The  said  Respondents  are  jointly  and  severally  liable 
to  pay  forthwith  to  the  Complainant,  Lana  Salmon,  as 
general  damages,  the  sum  of  twenty-five  thousand 
($25,000.00)  dollars; 

(3)  The  said  Respondents  are  jointly  and  severally  liable 
to  pay  forthwith  to  the  Complainant,  George  Ramdial,  as 
special  damages  the  sum  of  four  thousand  ($4,000.00) 
dollars,  and  as  general  damages,  the  sum  of  one 
thousand  ($1,000.00)  dollars;  and 

(4)  The  said  Respondents  are  jointly  and  severally  liable 
'   to  pay  forthwith  to  the  infant  Complainant,  Kwame 

Salmon,  by  payment  to  his  guardian,  Lana  Salmon,  as 
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general  damages,  the  sum  of  seven  hundred  and  fifty 
($750.00)  dollars. 
Dated  at  Toronto  this  20th  day  of  June,  1990. 


constituted  as  a  Board  of  Inquiry 


♦ 


